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CH A it 


and the names of the ſaid. 


HE latine word heere uſed is © nomina,” which ſome 
derive from notamina*: and they were firſt impoſed for 


diſtinction of perſons, which we call chriſtian names 


after for difference of families, which we call firnames ; and have 
been eſpecially reſpected, as whereon the glory and credit of men 
is grounded, and by which the fame is conveyed to the knowledge 
of poſterity. Every perſon had in the beginning one only proper 
name ; as with the Brittains Brute, the Jewes Adam, the Ægyp- 
tians Anubis, the Chaldæans Ninus, the Medians Aſtyages, the 
Romans Romulus, the Gaules Litavicus, the Germans Arioviſtus, 
the Saxons Hengiſt; and ſo all other nations, except the ſavages of 
Mount Atlas in Barbary which were reported to be nameleſſe and 
dreamleſſe. Afterwards, with us, they came to two names, the 
chriſtian name and the ſir- name, as it now continues; though ſome 
have given two chriſtian names with us, as Charles James, etc. 
which is more in requeſt in France and Spayne, eſpecially in Italy 


and Sweden. 


Our brittiſh aunceſtors had their peculiar names for the moſt part 
taken from colours, they uſing to paint themſelves; and ſome of 
thoſe yett continue with the Welch : afterward they tooke roman 


Cambd. Remains, r. 40. d Plinius, Marcellinus. 
| iO | 
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names when they were a province, which became corrupted or ex- 


tinguiſhed after the entry of the Saxons who brought in the 


German names, and the Danes ſome of theirs; and the Normans 
who originally (faith Cambden) uſed the german tounge, brought in 
other german names. After that we began to uſe the hebrew 
names, and ſuch as we tooke out of the holy ſcripture. 


For fir-names or cognomina the Brittains uſed to ſay Owen ap 
Harry, the ſon of Harry, ete. and the Iriſh Donald Mac Neale, the 


ſon of Neale; the Saxons uſed Eadgaring, the ſon of Edgar, etc ©. 


after the manner of the Hebrewes who, keeping memory of their 


tribes, uſed in their genealogies the name of their fathers with Ben, 
that is the ſon of, added to it; as Melchi Ben Addi, the fon of Addi, 


and the like. So the Graecians uſed to ſay, Icarus the fan of De- 
dalus, etc“. The Arabians alſo uſed the names of their fathers, as 
Aven-pace, the ſon of Pace, etc. And to this day we have ſome 
names amongſt us, of the norman appellation, by the like uſe of 


Fitz; as John Fitz Walter, Fitz William, the fon of Walter, the 


fon of William, etc. Some had fir-names given them, as Sobri- 


quettes, or nick-names ; as William Rufus, and the like. About the 


time of the norman invaſion ſome doe hold was the beginning of 


fir-names ; before that time they uſed butt fingle names, as appears 


in their ſubſcriptions to charters, and the names of Ap Rice, Fitz- 
Roger, Richardſon, and the like, ſome of which continue to this 
day as fir-names ; and that commonly they were not uſed till about 
the time of E. 2, Some tooke their names of places, as Windſor 
diſcended from Walter Caſtellan of Windſor. By the booke of 
domeſday many fir-names are expreſſed from piaces, as Adam de 


Grey, Robert de Oily ; and this grew much in cuſtome to name 


«Latin, 


Wa Malmeſbury, lib. I. RO Ts Azidzns Scalig. de cauſ. ling. 
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men from the places of their ſeigniories or habitations, and ſome of 
this ſort are yett continuing; ſo are names from offices, as ſteward, 
conſtable, and many more. Divers of our ſir- names are from places 
bejond ſeas, as Mortimer, Warren, Piercy, Nevill, Montfort, etc. 
So Courtney, St. Leger, Fiennes, etc. So Bruges, Odingels and 
others, from places in Normandy, France, Flanders, etc. from 


_ whence ſome who left theſe names came in with W. 1. Some are 


of more engliſh extraction, as Clifford, Willoughby, Wentworth, 
Moſtyn, Trevor, etc. Butt although the original of names with 
us, and elſewhere, be dubious and various; yett generally the uſe of 
them is certaine to denote the perſon named, and is of neceſſity for 
that end: and where members are choſen to ſerve in publique coun- 
cells, there is no meanes butt by returning of their n2mes (as this 


writ commaunds) to know who are the perſons impowered by this 
choice, to execute a truſt, which none elſe, butt the perſons ſo choſen 


and named, can doe. 


Uinights, cittizens, and burgelles. 


HES E are the repreſentatives of the commons of the whole 

kingdome, and are all of them of the ranke of commons: yett 
ſome have collected, that formerly there ſeemes to have bin a 
diſtinction among them, and that the knights did act ſome matters 
by themſelves, and the cittizens and burgeſſes by themſelves; which 
they doe ground uppon an antient act of parlement to be found in 
the old booke of our printed ſtatutes, in Edward the third's time 
which pardons to the knights, and to all other, all fines made to the 
king for not attending him into Gaſcoigne; and the graunt made 
by the knights for every towne an armed man, and the graunt made 
by the cittizens and burgeſles for the citties and burghs, att the par- 
lement att Wincheſter; by which act they underſtand a diſtin& 
graunt then made by the knights for the townes which ſent no cit- 
tizens or burgeſſes to parlement; and another graunt by itſelfe from 
the cittizens and burgeſſes for thoſe places for which they ſerved, 
And this is further noted from a record in parlement ſhortly after, 
wherin it is fayd, that to the king's propoſitions the knights by 
| themſelves gave advice, etc*. Butt theſe are conjectures of what 
doth wholly differ from the preſent uſage and conſtitution of the 
houſe of commons att this day, and for many ages paſt; wherin 


2 4 3 3: K. bY * 6 E. 3. rot. parl. n. 3z 
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there is no ſuperiority or inferiority, butt in that houſe all are equall. 
Whatſoever their reſpective rankes and degrees may be in other 
places, when they enter into the houſe they mult leave their pre- 
cedence att the dore, and all other their titles butt members of the 
houſe of commons. In appellations they have their titles given them 
there, as when a lord by courteſy ſtands up to ſpeake, they uſe to 
call uppon him by the name of my lord ſuch a one, and fo to a 
knight or gentleman ; butt in their fitting or ſuffrage there is a pa- 
rity : they all fitt as they come; no lord or privy-counſellor, or knight 
or officer hath of right any ſeate there butt as he takes it when he 
comes in, and finds it convenient for him. Though it is true that of 
later times ſome privy-counſellors, being members of that houſe, 
uſed commonly to ſitt neere the ſpeaker's chayre, and to have 
cuſhions, which in reſpect to their perſons and qualities was con- 
nived att: yett ſometimes other members would take the boldnes to 
ſitt in thoſe places; and ſome would reflect uppon it in their ſpeeches 
as an innovation, and reprove it. 


There is alſo an equality in their ſuffrages. If a burges ſtand up 
to ſpake, and att the fame time a lord or knight ſtand up alſo, he 
who was firſt up in the ſpeaker's eye ſhall have the priviledge of be- 
ing firſt heard, without regard to the quality or title of the other: 
and every cittizen and burges hath an equall vote with the knights, 
and the knights with them; the major part reſolves the queſtion 
without diſtinction of quality. And every knight, cittizen, and 
burges is not only a repreſentative of that countey, citty or burrough 
which elected him, butt of the whole kingdome; and their votes 
bind all other people as well as thoſe of the perticular counties, 
citties, and boroughs where they were elected. Butt in the proceed- 
ings of the lords houſe there is ſome difference: every lord hath 
his place according to his ranke and title, and in that order they 


paſſe 
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paſte their votes; butt the vote of a baron is of equal force with the 
vote of a duke ; and the majority of votes with them alſo makes the 
reſolution, as it did in the jewiſh ſanhedrim and in the ſenates of 
all nations. The preibiters or elders of the ſanhedrim were all 
equally ſtiled fapientes, and had alike the title and priviledge of 
preſbiters: no man's vote was of more force than another's; butt 
their ſcats in the court were in a certaine ranke or forme, and every 
one's place on each fide of the prince and father of the ſanhedrim 
(who fate in the middle) was certainely knowne ; and the prince or 
father of the ſenate had noe negative vote, or more binding than 
the votes of every one of the elders had beſides. | | 


In all the roman aſſemblies for the publique elections of magiſ- 
trates, or making of lawes, ſuch was the equality among them, that 
every man's ſuffrage was of like force; and the major parte ſtill 
gave the reſolution of the matter in debate“. 8 


It would be too long to recite the like proceedings in the ſenates 
of the Graccians, and of other nations. The way to determine all 
matters of difficulty can be no other butt force, or majority of ſuf- 
frage ; and in ſuffrages there is allwayes an equality. As the ſpirituall 
barons of England anſweared the temporall lords in the parlement 
of II. 2. where the debate was about giving judgement uppon the 
archbiſhop Becket ©; the temporall lords told the ſpirituall lords, 
* You ought to pronounce the ſentence, it belongs not to us; we 
are laymen, you are eccleliaſticall perſons as he is, his fellow- prieſts, 
his fellow-biſhops:“ to this the biſhops anſweared the temporal 
lords; “ Nay it is rather your duety not ours, for this is not an ec- 


Roſinus Antiquit. Rom. lib. vi. p. 258. 4 Stephanides MS, de vita et 
paſſione Th. Cant. temp. H. 2. | 7 e 
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cleſiaſticall butt a ſecular judgement; we ſitt not heere as biſhops, 
butt as barons; we are barons, and ye are barons ; we are hcere 
peeres*.” Butt att length the biſhops pronounced the ſentence. 

In like manner every burges may ſay to a cittizen or knight, and 
they againe to one another, « Ve ars commons, and ye are com- 
mons,” All in that houſe are peeres, knights, cittizens and bur- 
geſſes, without diſtinction in that place, are all commoners. 


Nos barones et vos barones, pares hic ſumus,. 


= HH A: FP. 


re. IX. 


So to be choſen, 


"I HE acts of parlement formerly noted have given direction 

for the manner of election of theſe knights, cittizens and 
burgeſſes to the parlement; and they require no repetition. 
This © ſo to be choſen” relates only to the members of the 
houſe of commons. It will be fitt likewiſe to conſider ſomwhat 
of the election, or right of ſeate and ſuffrage of the members of 
the houſe of peeres, of whom it hath bin before ſhewed, that 
they ſitt in parlement by right of primogeniture, not by a popular 
election: yett they may properly enough be ſaid to be elected by 
the law, or by the king. The law may be ſaid to cle& them to be 
ſenators, when it giveth that priviledge to all thoſe who hold their 
lands by the tenure of a barony; wherof the learning is not 
now ſo much in uſe as it hath bin formerly. The king may 
be ſaid to elect theſe members of the lords houſe, whereſoever he 
chooſeth any perſon (as he may whome he pleaſeth) and creates 
him a baron ; which he may doe by his writ, or by his letters 
pattents: and the perſons ſo created are therby elected by the 
king (in effect) to be members of the houſe of pceres in parle- 
ment, and ſhall injoy the rights and priviledges of a member of 


that houſe. 


When 


C. LXII So to be choſen. "ot 

When the perſons are thus (as it were) elected by the king's 
writ, or patent, into the dignitie and ranke of the peeres of Eng- 
land, afterwards both they and their heirs, according to the li- 
mitation of their reſpective writs or patents, ſhall injoy and exerciſe 
the rights and priviledges by the law appertaining to every peere 
of Fngland, both as members of the lords houſe in parlement 
(which is very great), and other rights alſo belonging to them out 
of parlement. | 


Voi 1k Q | HH AF. 


10 


CH A P. LXIII 


Nou cauſe to be inſerted, 


HE end why the ſherife is commaunded to cauſe the names of 

the knights cittizens and burgeſſes, who ſhall be choſen to the 
parlement, to be inſerted in indentures to be returned into the 
chancery, is, that therby the parlement may be certefyed who are 
their members impowred to act with them, and whether the num- 
bers of them be according to right ; otherwiſe one countey, citty or 
borough might returne 4 or 6, where they ought to chooſe butt two 
or one ; or returne butt one where they ought to chooſe two : butt 
this inſerting of the names prevents thoſe defaults or errors, diſco- 
vers who are members of parlement and who not ; and declares the 
numbers of them, which are very great. | 


It hath bin obſerved in this nation, that when the publique af- 
fayres have bin guided by the advice of publique councells, and 
thoſe conſiſting of great numbers, that proſperous ſucceſſe was ſel- 
dome wanting to ſuch councells : butt when thoſe matters were 
ſtcered by a few minions, or junto little councells, miſcarryages and 
miſchiefes have too often inſued. And it is noted, that when there 
is the beſt appearance of members of parlement, they may well be 
called, and hoped to prove, a multitude of nn giving to the 
people ſafety *. 


* 4 Inſtit, Co. p. I. 


The 


| C. LYHI Hou cauſe to be inſerteg. RT 


The certainty of the number, of members of our publique coun- 
_ cells, is not eaſily to be found in the more anti-nt times; butt it hath 
bin various, according to times, occaſions and emergencies, 


When Mempricius delivered his opinion in the publique councell 
aſſembled by Brute, it 1s ſaid, ** that all the multitude aſſented to 
it*:” who it ſeemes were preſent in the councell att the debates, 
aſſenting to the reſolutions; and were fo great a number, that they 
are called a multitude. | 


The ſaxon king Ethelulth is faid to give the tenth part of all his 
realme to God and his faints : and a charter therof was paſt in a 
publique councell, “ there being preſent, and ſubſcribing to it, all 
the biſhops of England; alſo Burrede king of Mercia, and Edmond 
king of the Eaſt-Angles, and of abbots, abbeſles, dukes, earles and 
nobles of all the land, and of other faithfull people an infinite multi- 
tude;” ſurely a very great number *. 


The daniſh king Cnute is ſaid to hold a publique councell, wher- 
in divers lawes were made; and that there were preſent the arch- 
biſhops and biſhops, 7 dukes, 7 earles, © diverſe abbots, with many 
ſoldiers, and a great multitude of people *.” 


King Ethelbert is faid to graunt land to the church of Can- 
terbury, by «© common councell, as well of the clergy as of the 


people ©; 


2, 


which could be no ſmall number in that aſſembly. 


> Galfrid. Monumeth. Tota multitudo acquievit. e Irgulphus, p. 862. 
an? 855. Pre ſentibus et ſubſcribentibus epiſcopis Angliae univerſis, nec non Burredo 
Merciae, et Edmundo Eſt-Anglorum rege, abbatum et abbatifſarum, ducum, comitum, 
procerumque totius terrae, aliorumque fidelium intinita multitudine. 4 Hoveden. 


Spelman. Concil, p. 5 34. — Cum quamplurimis gregariis, militibus, ac populi multitu- 


dine copioſa, * Spelman, Concil. p. 118. Communi conſilio tam cleti quam 
populi. h 
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Nou cauſe: to be inlerted. C. LXIII 


The marryages made between the Brittains and Saxons were 


agreed upon by king Ina and the reſt, by common councell and aſ- 


ſent of all the biſhops and princes, . nobles, earles, and of all the 
people of the whole realme . 


King Offa is faid to grant lands to the church of St. Alban, in a 


publique councell; and the charter was ſubſcribed by 9 kings, 1 5 


biſhops, and 20 dukes, beſides others of leſſe degree: and the con- 


ſent of the people, and of the whole people, is frequently men- 


tioned in the hiſtories of the ſaxon kings, in their publique e ; 


which implyes great numbers in them k. 


To a publique councell held by king Ethelred, uppon a great 


queſtion of title, it is ſaid, that“ dukes, princes, governors, rhe- 
toricians, and lawyers did come from all parts *;” which Mr. Prin 


and others hold to have bin only auditors : butt. princes, dukes and 
governors, doe not uſe to be auditors only in councells; and rheto- 
ricians and lawyers are, without diſtinction, mentioned to be with 
them in that councell. 


Butt to paſſe to the next ſtage. In the 4 yeare of W. 1. there 
were 12 men returned out of every countey, to the parlement; who 
ſhowed the cuſtomes of the kingdome *. [ 


King H. 1, is faid to call, to his parlement att Saliſbury, the 


c princes of the prieſts, and of the reſt of the people; and that 
there it was agrecd, who of the prieſts, and who and how many 


F Ane 720, Spelman, conc. p. 219. 5 An' 794. Stowe's chronicle.— 


Ans 863, 866, 905, 1021, etc. b Ms. de operibus beati Ethel woldi. Duces, 


-principes, ſatrapes, rhetores, cauſidici, ex omni parte confluxerunt. | i Hiſt, 
or. temp. Seld. 2 Tit. hon. P · 701. 
as of 


* 
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of the reſt of the people, ſhould be called to the councells :” where 
it ſeemes the numbers were determined, although not tranſmitted 


to us. 


In the time of H. 2. were reckoned 250 barons: and doubtles 
there was then a great number of them, or of ſuch as held by ba- 
rony or part of a barony and did come to parlement, beſides the 
abbots and regular barons ; the alteration wherof hath bin, in part, 
before noted, and will be proper to another occaſion, 


In the 49 year of H. 3. beſides the commons, were ſummoned 
65 abbots, 35 priors, and the maſter of the Temple ; who with the 
biſhops, temporall lords and commons, made up a large number of 


the members *. 


In E. 1. time, beſides the uſuall members of parlement of Eng- 
liſhmen, there is mention of praelates and others of the clergy, 
earles, barons and deputies for the commonaltie of Scotland, ap- 
pointed there to be choſen, and to come to the parlement of Eng- 
land *. Some hold, that they were only to conſult about the affayres 
of Scotland, and not as members of our parlement ; wherof the re- 
cord itſelfe will give the belt light. : 


It hath bin before noted, that in H. 3. time and other kings 
reignes ſince, there was ſometimes butt one knight, ſometimes 3, 
ſometimes more ſummoned and returned to the parlement; as is in- 


ſerted in the rolles of ſummons. 


* Polydor. Virgil. p. 187. Tam ſacerdotum quam reliqui populi principes, == uti ex 
ſacerdotum coctu, quive quotve ex reliquo populo vocari deberent ad conſilium. 
49 H. 3. Rot. parl. m. 15. dorſo, m 33 E. 1. Rot. clauſ. m. 10. dorſo. 


* 
* 
4 
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In 6 E. 3. there came to the parlement, of the clergy only the 
archbiſhop of Yorke and two other biſhops, and two abbots. In 


the. 46 year of E. 3. to the parlement att Wincheſter “ were ſum- | 


moned to come, of the clergy, only 4 biſhops and 4 abbots.” In 
the 50 year of his reigne all the lords appeared in perſon, and none 
by proxie, and this was called the good ps hg 


It ſeemes that n the time of R. 2. was no great appearance of 


the members of parlement, butt their numbers were ſmalle ; per- 
happes bicauſe of the difficultie and troubles of thoſe times, men 
were willing to ſitt quiet, and did not labour (as ſome have ſuffici- 
ently done att other times) to be choſen parlement men : wherup- 
pon an act was made, that all perſons and commonalties, ſummoned 
to parlement, ſhall come as of old times; and thoſe who abſent 


themſelves without honeſt excuſe to be A, and otherwiſe | 


puniſhed *. 


In H. 4. time the uſuall numbers appeared, and ed! in par- 
lement. 


Att a parlement holden before the duke of Bedford under 
H. 5. there appeared butt . in all, of the lords ſpirituall and 
temporall *, 


In H. 6. time, as the chancellor inſtructs the prince, the ſtatutes 


of England were made not by the wiſdome of one, or of 100 coun- 


ſellable men, butt of more than 300 choſen men *. 


» 6 E. 3. Rot. parl. n. 8. — Tho. Walſingham, f. 186. De clero moniti ſunt venire, 
4 epiſcopi et 4 abbates tantum.— 50 E. 3. Rot. parl. Parliamentum bonum. | 
9 5 R. 2. ſtat. 2, e. iv. » 7 H. 5. Rot. pal, 2 Forteſcue de lau- 
dib. leg. Angl. 5 
| In 
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In E. 4. and H. 7. time, the uſuall numbers continued in par- 
lement. | 


In H. 8. time, uppon the diſſolution of abbies, all the abbots and 
priors were taken out of the lords houſe. 


In all times the kings added whome they pleaſed to the number 
of the lords, by beſtowing honors and titles. So they did, and may 
as they pleaſe, adde to the houſe of commons by graunting, to what 
townes they thinke fitt, the priviledge of ſending members to that 
houſe. | | | 


About the yeare 1629, the number of the biſhops was 


243 of the temporall lords 106; and of the commons in parle- 
ment 493 *. | 


In the beginning of the parlement 16 Car. 1. and att this preſent 
the number of the commons is above 500; and att this time the 
lords are 140 *. 


It will be time a little to conſider the numbers of the publique 
councells of the Jewes, which ſometimes were very great. Some 
doe conjecture, that the cuſtome among the Hebrewes was that 
whoſoever would might come to their extraordinary generall aſ- 
ſemblyes; and that great multitudes of all ſorts did many times reſort 
unto them, togither with their heads or elders: and being all mett 
togither, each family or tribe (for the diſtinction wherof they were 
very exact) did appoint and ſelect certaine perſons to conſult, debate 
and act in their names, which the great body did afterwards 
| approve or diſallow, as they thought good; and that generally the 


r Co. 4 Inſtit, N. B. This number is taken from Dugdale's lift of peers ſum- 
moned to parliament, 13 Car. 2. Mr. Whitelocke having left a blank for the 


NUMBER in the original Manuſcript. (M.) 
4 heads 


— DSRR_Y 


6 Non cauſe to be intertedx. C. LXIn 


heads of families did performe this ſervice, and were in the nature of 


deputies of the people. Butt the number of perſons att their ge- 


nerall and publique aſſemblies was cleerly uncertaine, ſometimes 
more and ſometimes fewer; and that may be apparent enough 
uppon ſundry texts. As [at one time] © the heads of the tribes mett; 
in another time, only “ the chiefe fathers of the families.“ In the 
inſtitution of the ſanhedrim, and in divers other places, only the 
elders are mentioned. And divers are the deſcriptions of the perſons 
in divers texts: as „ all the heads of your tribes and your elders, 
the heads of the people and the tribes, the princes of the congre- 
gation, the whole congregation, all Iſrael, their elders, heads, judges, 


officers. David aſſembled all the princes of Iſrael, the princes 


of the tribes, and the captaines of the companies that miniſter 
by courſe, and the captaines over 1000, and over 100, and the 
ſtewards with the officers, and with the mighty men, and with all the 
valiant men ; a great and numerous aſſembly.” The like was held by 
his fon Solomon, and by his graundchild Rehoboam, and by king 
Hezekiah, Joſiah and the reſt of the kings: likewiſe in the babi- 
loniſh captivity, and under the Romans, they had their publique 
councells conſiſting of great numbers of perſons; butt the cer- 


tainty of thoſe numbers is not made out to us, nor is of the con- 


cernement of much time to inquire into it!. 


The only number which I find to have bin certaine and con- 


ſtant, ehe publique councells of the * was that of the 70 | ” 


_ elders in their great ſanhedrim. 


Num. xxx. 1.—Num. xxxvi. 1.— Deut. v. 23.— Deut. xxxiii. 5.—Joſ. ix. 15, 17. 
and xviii. 1. and xxii. 12. and xxlii. 2. and xxiv. 1.— 1 Chron. xxviii. 1. 


t 1 Ki. viii. 1.— 2 Chro. v. 2.— 1 Ki. xii. 1.—2 Chro. xxx. 2. and xxxv. 8.— Mat. 


ii. 4. —and xxvii. 1.— Mar. xv. 1. — Lu. v. 17, and 26. and xxii. 66, — Jo. xviii. 28. 
Acts v. 5. —and xxi. 27. and vi. 12. —and vii. 2, and xv. 2, and xvii. 15.1 Cor. v. 


4.—1 Tim. i. 1.—1 Pet. v. 1.—- Rey. iv. 4, etc. | 
2 | | | In 
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In the graecian commonwealths we find the number of ſenators 
to be varied ſometimes, as new lawes uppon new occaſions did re- 
quire. In Athens the chiefe part of the magiſtracy conſiſted in their 
ſenates, one wherof conſiſted of 500 men, another of 1000 men, an- 


other of ten preſidents only". The councell of the Areopagites 


ſome will have to conſiſt of 31, others of 51, and 9g ephetae * 
added to them; and others mention the councell of 300 of the 
Areopagitae: and their authors affirme the numbers to have bin 


| uncertaine 0 


The firſt number of the ſenators of Rome was 100, choſen by 
Romulus; and he added to them afterwards another hundred; and 
Tarquinius Priſcus made them up three hundred” : after that Caeſar 
brought them up to the number of nine hundred. 


The number of members of the german diet is counted by Go- 
thofred to be about four hundred: butt as ſome of any of the eſtates, 
through ſicknes or other occaſions, may be abſent ; fo their number 
is. increaſed or diminiſhed in thoſe times. 


And the like is in the rickſdagh of the Swedes and Gothes, 
whoſe totall number, if all ſhould appear, amounts unto neere 
700; butt through abſence is oftentimes varied, and becomes un- 
certaine. 


* Gothofred. lib. i. p. 699.---bid. p. 700. Quere, whether the word Ephetae 


ſhould not be read Archontes? Vid. Potter Archzologia græca, vol. ii. p. 102. (M.) 


* Aſchil. Eumenid. — Petit. ad leg. Attic. p. 240. — Meurs. in Areopag. c. v. 


7 Martin, Philetic, in Cicer, Godwin. de Antiquit. lib. i. §. 2. 
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So doth the venetian ſenate, which exceeds all other in the great- 


nes of the number, being above three thouſand; though alwayes 


leſſened and varied by abſence of ſome of the ſenators. 


In the antient aſſembly of the eſtates in Fraunce, their number 
was very great, and ſuppoſed to be about ſixe hundred”. © So it 
was in the ſenates of other nations, wherinto a more curious in- 
quiry is not necefſary. This may ſhow, the generall opinion of ex- 
traordinary aſſemblies, in publique councell, was to have them great 
and numerous, 


F 'Thuanus, | 


19 
C H A P. LXIV 
In certain indentures, 


TJ\HERE are two ſorts of deeds, or ordinary conveyances, in 
our law *. The one is called a deed polle, which is plaine 
without any indenting, ſo called bicauſe it is cutt even or polled : 
the other is called an indenture, or deed indented, which is a 
writing conteining a conveyance, or agreements between parties ; 
and is indented on the top or fide, anſwearable to another that like- 
wiſe comprehendeth the ſame matter; and is called an indenture 
for that it is indented ; and the greeke word for a writing of ſeverall 
perſons joyning together hath ſome reſemblance to it *. 


In antient time ſuch a deed was called a charter of cyrographe, or 
hand- writing, and a common charter ©. And all deeds muſt be 
written either as deeds polle, or indented. Indentures may be of two, 
three, four, or more parts; and all the parts are butt one in lawe, 
and each part is of equall force with the other“. Butt theſe points 
may be more proper for another treatiſe. 


Our antient author of law Bratton, and with him Fleta, agrees 
in the diviſion of deeds, that ſome of them are regall, others are 


Co. on Litt. f. 229. b Tu yon. Britton. f. 100.—Fleta. 
lib. iii. c. 14. Charta cyrographata, Charta communis, 4 34 H. 6. 24.—9 


H. 6. 35.— 35 H. 6. 34 —9 E. 3. 18.—Plowd. 134. 
D 2 private: 


20 In certain indentures. c. LXIV 


Wo private: of the fitſt ſort are thoſe directed by the act of parlement 
W | | IE. 3*. which enacts that the ſherifs and baylifs, and all that take 
W | indictments in their turnes or elſewhere, ſhall take ſuch indictment 
\ 1 by rolle indented, wherof one part ſhall remain with the indictors, 
Tz and the other part with him that taketh the inqueſt. Likewiſe in 
thoſe times the courſe of levying of ſoldiers, to ſerve the king, was by 
indentures between the king and the perſons who were to rayſe 
them; wherby the numbers to be rayſed were ſett downe, the time 
of their ſervice, and their wages, | 


——ũ——bH:ꝛ — - 
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The king's officers of the exchequer, wardrope and other offices, 
frequently take and deliver out goods for the king by indenture, 
that the contents and values of them may be knowne: and in the 
receipt of the exchequer, and other offices, very great numbers of 
ſuch indentutes both of old and later times are layd up. Butt of 
this kind of learning perhappes a little may be tedious; it is enough 
to note that this kind of writings is uſefull, and generall, as well 
in publique as in private matters. TD 


Bracton. lib, ii. f. 33. b. —Fleta. lib. iii, c. 14. Chartarum alia regia, alia priva- 
torum, etc,—1.E. 3. c. 17. | | 


CHAP. 


— ——— . 
= = — — — 
= I gu 


— 


- !— 2 — 
_ — — —————— 2 —— 


. 5 i 2 > 
. N — J * 
3 W 8 a W peg Oe: 


«0.4 

ry 
oo. 
Wb - 7 


Therof to be made. 


E * E a of an indenture is the writing of it, the ſigning, 
ſealing, and delivery of it as the deed of the parties ; and 
then it is an indenture. The writing of it muſt be in parchment, or 
paper : for if a writing be made upon a piece of wood, or linnen, or 
in the barke of a tree, or on a ſtone, or the like, though it be ſealed 
and delivered, yett it is no deed unleſſe it be written on paper or parch- 
ment '; becauſe the writing upon theſe is leaſt ſubje& to alteration, or 
corruption. And if any of the perticulars before mentioned be want- 
ing, the indenture 1s no deed nor legall inſtrument, or binding any 
party : butt if all thoſe perticulars be obſerved, then it is properly faid 
to be made, then it is factum which we properly in Engliſh render a 


deed ; and from the making of it, which gives the eſſence and force 


to it, it is called a deed. The matter (the “ therof”) of the deed, 
in ordinary conveyances, is of ſuch things as the agreement of the 
parties cauſes to be the ſubject of it; as a conveyance of lands, etc. 
a bargaine and fale of them, a contract betweene them, or cove- 
nants concerning things done or to be done. Butt the matter, (or 
« therof ) of the indenture commaunded by this writ to be made, 
is the election of the knights cittizens and burgeſſes, and the names 


2 14 E. 2. Ley 49,—4 E. 2. Fines 116, et Ley 68.—2 R. 2. Det. 4.— 27 H. 6. 9. 
F. N. B. 122. l. | 
| 8 1 
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8 Therof to be made. "© Iv 


of thoſe who are elected: and the forme of the making therof is 
uſually before-hand prepared by the under-ſherife, or ſome other 
officer intruſted, with blagkes for the names of the parties to be 
choſen. And it beginnes with the wordes, „ This indenture 
made,” etc. as all other indentures doe. The election (which is 
the therof ) is fully to be expreſſed, in the indentures, to be 
uppon the day of the countey court, and by the freeholders of the 


countey; and ſo of cittizens and burgeſſes, the time and place 
of the election of them; and the names of the perſons elected, 
with other perticulars, purſuant to the direction of the writ. 


. 


2 — — yt — 2 8 
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e H A FP. LXxVI 
Between you and thoſe preſent. 


HFS indenture is to be of two parts, which our lawyers 
| therfore call an indenture bipartite. It is to be between 
the high ſherife, of the one part, and the freeholders of the 
countey qualifyed to be electors, on the other parte; and fo the in- 
dentures are to be made naming the high ſherife, and a convenient 
number of the principall gentlemen and others of the countey ; 


and is to this effect. 


This indenture, made the firſt day of May in the 13 yeare 
of the reigne of our ſoveraigne lord Charles the ſecond, etc. 
between A. B. knight, high ſherife of the countey of Bucks, on 
the one part, and B. C. D. E. F. G. on the other part, wit- 
neſſeth that, in purſuance of his majeſtye's writ bearing teſte, etc. 
after proclamation therof made on the ſaid firſt day of May inſtant, 
according to the tenor of the ſayd writ, we the ſayd B. C. D. E. 
F. G. freeholders and reſiants of the ſaid countey, preſent on the 
ſaid firſt day of May att Ayleſbury in the ſaid countey, being in 
the full countey court, have choſen N. N. and R. R. eſquires, 
to be knights of the ſhire, to ſerve for the ſayd countey in the 
parlement appointed to be held the eighth day of this inſtant May 
att Weſtminſter : and by theſe preſents have given and doe give 


unto. 


I 


24 Between you and thoſe preſent, © 


unto the ſaid N. N. and R. R. full and ſufficient power, for us and 


for the commonaltie of the ſayd countey, diſtinctly from us, to doe 


and conſent to ſuch matters which att the ſayd parlement, by the 
common councell of the kingdome, ſhall happen to be, by the 
favour of God, ordeined. In wittnes wherof the ſaid parties to 
theſe preſents have interchangeably ſett their hands, and ſeales, the 
day and year above written. | 5 | 

One part of this indenture the ſherife ſeales, and delivers to the 
freeholders ; the other part is ſealed, and delivered by a competent 
number of the freeholders, and left with the ſherif to be re- 
turned. 


Cc H A P. LXVI 


Att ſuch elettion, 


H E parties to the indenture muſt be ſuch as were preſent att 
the election; elſe they cannot teſtify the ſame, according to 
the forme in the laſt chapter. | | No 


Some have bin fo curious, that they would not allow any free- 
holder a voice in the election, unleſſe he were preſent att the time of 


the proclamation made for the election; the words of the writ being, 


By thoſe who ſhall be preſent att ſuch proclamation ;” and ther- 
fore a queſtion hath bin. Uppon taking the polle, which held ſome 
dayes, one of the competitors ſent for more freeholders into the 
countrey, who came in a day or two after the polling was begun, 
and before it was ended ; butt were not preſent att the beginning of 
the election, nor att the proclamation, Whether theſe freeholders 
ſhould be admitted, to have their votes in the election, was debated ; 
and I know not yett, whether it hath bin determined : the words 
of the writ (which are alſo the expreſſe words of the ſtatute *) 
ſeeming to be againſt it; that they ſhall not have votes in the 


election, nor can ſett their hands as electors to the indentures. Butt 
_ practiſe ſeems to favour the other opinion; that if freeholders appear 


att any time of the election, before the ſherife hath determined it, 


. 
« 7 H. 4. c. xiv. 


Vol. II. — that 


25 Att ſuch election. c. LXVIL 


that they ſhall have votes, and conſequently may ſeale the indentures. 
Butt all caſes and queſtions of this nature are taken (and perhappes 
too frequently) to be both within the affection, and judgement, of 
the committee of parlement named of priviledges. 


In the ſame forme, mutatis mutandis, indentures uſe to be made 


by the head officers of cittics and boroughs, between them and the 
cittiſens and burgeſſes reſiants, preſent att the reſpective elections, 
teſtifying the ſame; and are generally returned to the high ſherife, 
and by him made part of his returne of the election of members of 


parlement in that countey, both knights cittizens and burgeſſes. 
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e HAN 
CAhether thoſe to be choſen, 


ITT LE is left to be ſaid concerning elections, of members 
of parlement, by the people. It is an excellent direction 
which is mentioned by the great rabbi to have bin the practiſe of 
his countrymen, in the choice of members of their great ſanhedrim, 
which he thus relates : 


«© We have learned from the wiſe men, that it was the cuſtome 
for the great ſanhedrim * to ſend into all the holy land, and to in- 
quire who was a man, and fearing fin, civill, of approved judge- 


ment in diſcuſſing of matters, and gratious among men. Such a 


one they made firſt a judge in an inferior court, from thence they 


removed him to a higher place of magiſtracy, att length he was 
taken into the great ſanhedrim.” | 


How different from this courſe hath it bin att ſome times, and 


in ſome places, with us. The Hebrewes ſent throughout the holy 


land to inquire for members, and who were fitteſt for it : heere 
ſuch as deſire to be members of parlement ſend throughout coun- 
ties and places, to inquire who will give their votes to chooſe them; 
and to ſollicite and invite the freeholders and electors for that 


g Maimonides, Halach Sanhedtim, Git 


E22 purpoſe. 


Fo Whither thoſe to be choſen, C. LXVIII 
purpoſe. They inquired who were wiſe: ſome heere inquire who 
will be for me, wiſe or not. They inquired who was fearing ſin: 
we heere, who loves drinke and victualls, and will be gained for 
me, though by ſinning in the riot therof. They inquired who were 
civill: heere, who will be debauched, that! may gaine his voyce 
therby. They inquired who is of approved judgement: we, who 
will be for me be it right or wrong. They inquired who were gra- 
tious among men: we, among whom am I gratious ; whether I be 
deſerving or not, who will be for me. Butt theſe things may give 
offence to be remembred, though I hope to none butt conſcious 

men; and I doe heartily wiſh and humbly pray, that ſuch unworthy 
courſes may be unpractiſed, and for ever heerafter may be for- 
gotten, | 


S HAP. 
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C H A P. LXIX 


Be preſent, 


TI the time of the election the parties to be choſen are not 

neceſſarily to be preſent, butt their abſence is diſpenced 
with by this writ : yett there are not many in our times who will 
make uſe of this indulgence. I ſpeake not to reproach any of 
the honourable and worthy members of our parlement, moſt de- 
ſervedly choſen whether preſent or abſent ; wherof moſt of them 
cannot be too much honored. Butt I intend a caution only to ſome 
few who may declare too much ambition, who will be perſon. 
ally preſent themſelves, beſides their letters, meſſages, agents and 


undue ſollicitations and means, to procure themſelves to be elected. 


I know that cuſtome brings the candidate into the field, accom- 
panied with his friends and followers in as large numbers as he can 
make; and there the affections of his countrymen appeare towards 
him: and it is fitt they ſhould know, att leaſt by fight, him whome 
er chooſe, and ſo highly * 


Butt for a man to preſent him&lf to the freeholders with 
ſpeeches and courtings, and as one by his owne appearance, and in 
his owne judgement, fitt to be imployed by them in the greateſt 
affayres and higheſt truſt wherof any one is capable; to be preſent 


not only before and in the time of the election, butt when it is 


ended, 
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ended; to entertaine and careſſe thoſe who are of his opinion 
that he is wiſe, and able and worthy to be a parlement man, and 
this treating to be unto debauchery, and the expence of many 
hundreds of pounds which perhappes ſome cannot ſo well ſpare as 
others: this ſavours too much of ambition; and where there be 
ſach competitions, he is too often judged worthieſt, who ſpendeth 
molt prodigally ; where the meat, and eſpecially drinke, becomes the 
ſtrongeſt argument, and wherof fome clectors may be more able to 
judge than of the abilities of ſenators. In the fame manner it is in 
ſome citties, and boroughs : butt there the perſons choſen are not 
ſo conſtantly preſent as in countey elections. Theſe are low means 
to compaſſe ambitious ends; to make uſe of frogges to become an 


eagle. 


Ambition is truely {tiled the ape of charity. Charity is patient 
for eternall things: ambition, for tranſitory things.” * Charity is 
good to the poore: ambition, to the rich *.” Charity ſuffers for 
trueth : ambition, for vanity. Ambitious men will be preſent, and 
induſtrious to attaine their glory. The viſcount of St. Albans 
ſaith, that “ ambition is like choller, which is an humor that 
maketh men active, carneſt, full of alacrity, and ſtirring*.” His 
opinion is, that © it is not good to uſe ſuch natures att all: for if 
they riſe not with their ſervice, they will take order to make their 
ſervice fall with them.” He allowes it in military men : and to 
take a ſoldier without ambition, is to pull of his ſpurres. An am- 
bitious man is like a ſceled dove, that mounts and mounts, becauſe 
he cannot ſee above him. IIe adviſeth princes and ſtates to chooſe 
ſuch miniſters as are more ſencible of duety, than of riſing ; and 


Charitas patiens eſt pro acternis, ambitio patitur omnia pro caducis. Charitas be- 
nigna eſt pauperibus, ambitio divitibus.— Petr. Rev. 5 b L. St. Alban's. 
Eſſay xxxvi. | 
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ſuch as love buiſnes rather uppon conſcience, than uppon bravery 
and to diſcerne a buiſy nature, from a willing minde. | 


An ambitious preſence, to gett to be choſen a parlement man, is 
reſembled to that of Paſchalis, who deſcribes it to be © evidence of 
a mind dull, ſervile and baſe;” humbly ſupplicating, and miſerably 


craving what cannot be had butt from ſo many men“. 


There are too many examples in our owne, and other ſtories, of 
ambition: wherof the laſt is ſurely the greateſt, and proſecuted 


| through the worſt of meanes; butt L ſhall hope the ſame, through 


royall clemency, will be for ever buryed. 


— 


Ambitious men are compared to Nimrod and his complices, of 
whom St. Cyrill ſaith, they built for themſelves, not for God; not 
for the glory of his name, butt to make themſelves a name. What 
will not the pride of man's heart doe (faith he) indulging its own 
ambition? It tooke early roote in our frayle nature, from our 
firſt parents who therby loſt paradiſe ; Nimrod, his language ; and 
the evill angels, heaven. We muſt take heed of that ambitious - 
humor of the phariſees, who loved the prayſe of men more than 
the prayſe of God * : and of their ſect are moſt ambitious men. 


Charron ſayes, that © ambition is a thirſt after honor and glory.“ 
Some in our time ſeeke to quench it by too much good liquor; 
that it is a gluttonous and exceſſive defire of greatnes, witneſſe the 
entertainments which attend it. 


Seneca faith ** an ambitious man hath this vice, not to looke 


backe. And it is a greater griefe to him to ſuffer one to have 


De Vixtut, et Vitiis Ambitio eſt verum ſpecimen ingenii ſtolidi, ſervilis, ſordidi, 


etc. 4 Gen. xi. 4. * Jo. xii. 43. f Charron de Sageſſe, lib. 


i. c. IO, | 8 Habet hoc vitium omnis ambitio, non reſpicit. 
| | more 
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more voices than himſelfe, than it is pleaſure unto him to leave ſo 


many thouſands behind him. We are naturally greedy of autho- 
rity and power, and run headlong to the ſatisfying of our deſires: 


and with ſuch violence doe ſome men runne, that they breake . 


owne neckes. 


One calles it the ſhirt of the ſoule, as being that which we putt of 
laſt: according to that of Tacitus; “ the laſt vice, which even the 
wiſe abandon, is the deſire of glory.“ Wiſe men and old men 
will be preſent in the field, and canvaſſe for themſelves to be choſen 
to this little glory of being choſen parlement men. It is a folly, 
and vanity: for it is as much as if a man ſhould catch att the 
ſhadow, inſtead of the body; to faſten the contentment of his mind, 
uppon the changeable opinion of the multitude ; voluntarily to re- 


nounce his own liberty, to pleaſe the humors and paſſions of many 


others; to be preſent that he may be cenſured ; and to be imployed 
to the hazard of his fortune. 


k Natura noſtra imperii eſt avida, et ad implendum copiditatem praeceps. 
Etiam ſapientibus * gloriae noriſſima exuetur. 
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Or abſent, 


HE writ warrants the election of a perſon to be knight 
of the ſhice, though he be abſent : and ſome hold it more 
honor to be abſent, than preſent, when ſuch a truſt is conferred on 


them. Except in ſome elections in citties and boroughs, where there 


is no need of the preſence of the party to be elected bicauſe the 


letters or meſſages of ſome lords of the town, or great men, are ſuf- 
ficient to procure the choice of whome they pleaſe to nominate ; 
- and therfore theſe may the better be abſent : in ſo much as the ſtory 


goes of a gentleman, in the beginning of the laſt parlement, who being 
aſked for what towne he ſerved, anſweared, that truely he had forgot 


the name of the towne ; butt that ſuch a gentleman, naming another 
member, a great man, knew the name of the towne ; and that he 


was abſent att the election. And if he had bin alfo abſent from 
the houſe ; the publique would not have ſuffered much therby. 


The ſtatute of R. 2. forbids the abſence of any members, uppon 


amerciament and puniſhment*. Butt we are now uppon abſence 


att the election; which ſome are out of modeſty, and humility, 


which are the true and ready wayes to honor. To be fought out 
for preferrement is much more honorable than to ſeeke out for 


5 R. 2. c. iu. ff. 2. 


- Veto H. * preferre- 
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preferrement : and to te choſen after the manner of the Hebrewes, 
to ſend out into all the holy land to inquire and ſeeke out able 
men, to chooſe them members of their ſanhedrim; than to ſend out 
into all the countrey to ſeeke for voices, to chooſe a man to be a 
member of the parlement. And though ambition be commonly 


praeferred before modeſty by the world, it is no marvell, being the 


more worldly. It was good advice that Jehoaſh king of Iſrael gave 
to Amaziah king of Judah: „ Glory in this, and tarry att home; 
for why ſhouldeſt thou meddle to thy hurt*?” And St. Gregorie's 
judgement is, that places of governement are to be denyed to thoſe 
that deſire them, and graunted to thoſe who would avoid them“. 
Seneca bids be abſent, where he ſayes: Leave thy ſeeking after 
preferrement, which is a thing to be feared, vaine, aery, having no 
end;“ butt commonly cauſing rancors and ill will amongſt country- 
men and friends *. Butt who abſents himſelfe, and yett is choſen, 
comes to the imployment with double honor. 


When a flatterer tooke it ill, that he was not ſent ambaſſador into 
Aſia, Scipio Africanus wiſhed him to ceaſe wondring att it: for (ſaid 
he) I lately intreated one, to whom I ſuppoſe my honor is deare, 
that he would undertake this ambaſſy ; and I could hardly perſwade 
him to it. He that makes ſuit for great imployments, renders 
himſelfe the leſſe worthy of them; he who is ſought to that he 
would accept them, is commonly fitteſt for them. All deſerve not 
honor, who defire it; and few who merit honor doe aſke for it. A 
man is not the leſſe worthy to be choſen a knight of the ſhire, bi- 


cauſe he is abſent att the election. He is to be ſought out, who is 


beſt deſerving ©.” And the modeſty of abſence merits the more 


b 2 Ki, xiv. 10, © Greg. in paſtorali. Q Seen Epiſt, Ixxxvi. 
Relinque ambitum, timenda res eſt, vana, ventoſa, nullum habens terminum. 


Quaerendus qui mercatur, | | 
| approbation 
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approbation of his fittnes. It is ſaid of the brittiſh king Babtrucus, 
that he was © a modeſt and prudent man *:” and theſe qualities 
uſually are companions. The apoſtle gives good rules for modeſty : 
« I fay, through the grace given unto me, to every man that is among 
you, not to thinke of himſelfe more highly than he ought to 
thinke* ; but to thinke ſoberly.” And in the ſame chapter, Be 
kindly affectioned one to another, - with brotherly love, in honour 
preferring one another. Mind not high things, butt condiſcend to 
men of low eſtate : be not wiſe in your owne conceipts '.” Excel- 
lent rules for our elections, as well as converſations : in honor to pre- 
ferre one another; not to mind high things; not to be wiſe in our 
owne conceipts. . If theſe rules were obſerved, there would not be 
ſuch competitions as this time produceth. The beſt demeanor is 
that which the apoſtle exhorts the elders: Neither as lords over 
God's heritage; butt being enſamples to the flocke.” Modeſty is 
like a glittering ſtarre, the higher the perſon is, whome it, graceth, 

the brighter it ſhines : as Commines notes, “ that it becomes all 
men of all rankes, eſpecially men of chiefeſt and higheſt degrees. 
And his fellow-hiſtorian Tacitus affirmes, “ that the reputation of 
modeſty 1s not to be deſpiſed by the higheſt of mortall men, and is 
eſteemed by the Gods. Caeſar himſelfe, as to his foldiery, was 
of the opinion, that * modeſty is no leſſe to be deſired in a ſoldier, 
than virtue and magnanimitie ..” Much more commendable and 
proper is it in civill officers. 'The greeke poet comprehends all in 


the prayſe of this virtue, where he faith : 


f Galfr. Mon. Vir modeſtus et prudens. Rom. xii. 3. k Ver. 
10,—Ver. 16. i Commin. lib. i. Imprimis vero principes viros. 
*Tacit. Annal. lib. xv. Modeſtiae fama neque ſummis mortalium ſpernenda eſt, et à 
Diis aeſtimatur. Caeſar. Comment. lib. vii. Non minus in milite modeſtia, 
quam virtus atque animi magnitudo, deſideranda eſt. 
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As in a ſtoreliouſe there doe lye 
All virtues in ſole modeſty *. 


The temper of Arceſilaus is a good rule for our parlement men; 
„ keeping modeſty in his affirmation of things, and avoyding envy 
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in his contradictions : 


It is recorded of Otanes, one of the 7 that had title to the 


ſoveraignty of Perſia, that he abſented himſelfe, and gave over to 


his companions his right; uppon condition, that he and his might 


live in that empire free from all ſubjection, and magiſtracy, except 


that which the antient lawes did impoſe. And it is no unhappy 


condition for an Engliſhman, which king James approved, to be of 
an eſtate and degree between a juſtice of peace and an high con- 
ſtable ; to be free from magiſtracy, and quietly to injoy the comforts 
of a man's private fortune and family, free from ſtrife and envy ; © to 


be in retirement without daunger *.” Magiſtracyes are painfull, and 
not to be deſired, butt by feeble and ſicke ſpirits: yett are they not 


totally to be declined if honourably conferred, leaſt we neglect our 


publique duety, and therin alſo our private wellfare ; © we not being 
borne only for ourſelves, butt partly for our countrey, partly for our 
friends, etc.“ 


It may be ſaid to thoſe who are choſen, or to be choſen, mem- 


bers of parlement, whether they be preſent or abſent att their 


elections, as Archelaus ſaid to one who aſked of him a golden 
plate, and he gave it to Euripides; and with this ſaid to the other; 
« thou art worthy who didſt aſke the plate, though thou hadſt it 


= Taptiov aging ig 1 owatoryvn Hi. 'n Laertius f. 4. c. 6. In aſſeve- 
rando ſervans modeſtiam, et in contradicendo fugiens invidiam. o Cicer. In 
otio ſine periculo, Non nobis ſoliim nati ſumus ; partim patriae, partim amicis, etc, 


not; 
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not; neither is Euripides unworthy, who had it without aſking.“ 
I cannot compare the imployment to a golden plate: ſure I am 'tis 
leaden, and heavy, and affords noe private advantage to any who 
ſincerely perform the truſt ; which I can teſtify. It is good councell 
given us: that if men commit a charge unto us, which we are 
capable of, lett us accept of it modeſtly, and exerciſe it ſincerely ; 
making account, that God hath placed us there to ſtand ſentinell, to 
the end that others may reſt in ſafety under our care. Lett us 
ſecke no ether recompence of our travell, then our owne conſcience 
to wittnes our well-doing ; and defire, that the wittnes be rather 
of credit in the court of our fellow-cittizens, than in the front of 
our publique actions. Lett us hold it for a maxime, that the fruit 
of our honourable actions is to have acted them. And after the 
example of the apoſtle, © Lett us labour, that whether preſent or 
abſent, we may be accepted of the Lord. 


2 Charron de Sageſſe, lib. iii. c. 42. 2 Cor. v. . 
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And cauſe them to come, 


\ HE election of knights cittizens and burgeſſes, to ſerve in 
parlement, would be altogither fruitles, unleſſe the perſons 
elected doe come to parlement to performe their duetyes ; and this 
is injoyned by an act of parlement in R. 2. time, before noted: © that 
all perſons and commonalties, being ſummoned, ſhall come to the- 
parlement, as hath bin accuſtomed of old time; and that uppon 


a » 


payne of puniſhment *. 


When the members are come to parlement, then the buiſnes pro- 
ceedes : and thoſe that doe not come, unleſſe hindered by ſickneſſe 
or extraordinary excuſe, can hardly fatisfy their conſciences, that 
they performe their duetyes. If a man have a diſtempered mind, or 
be extreamly ficke, or the like, theſe are juſt cauſes of excuſe for 
not coming to the parlement, butt no cauſe of exemption: for he 
may recover againe, and then he ought to come and performe his 
ſervice. If any lord or other member be ſo aged, impotent or ſicke, 
that he cannot without daunger travaile to the parlement; he may 
excuſe himſelfe by the ſtatute 5 R. 2. or he may have a licence of 
the king, under the great ſeale, not to come: butt if he recover, 
then he ought to come and attend *. | 


5 B. 2. e. 4 > 4 Inſtit, f. 44. Co. Laeſam fantaſiam.— 16 R. 2. rot. 
clauſ. dorſ.— 11 R. 2. rot. parl. n. 7. — 1 H. 5. n. 3.— 1-H. 4. n. 143.—2 H. 4. n. 
11.—9 H. 4. Indemnity des Sar et Communs,—4 H. 8. c. 8.—6 H. 8. c. 6. 

. | | | Our 
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Our aunceſtors uſed to come armed to publique aſſemblies, as to 
the wapentake or hundred court: which is proved, as likewiſe the 
reaſon of the name, from the laws of the confeſſor, which ſay; that 
« what the Angli call an hundred, that Warwick, Lincolne, Notting- 
ham, Leiceſter and Northampton ſhires do call a wapentake .“ That 
the ruler of wapentake, holding up his launce, received from them 
all the league according to the cuſtome : for as many as came did all 
of them touche his ſpeare with their launces *,” and ſo confirmed 
themſelves, by the touching of their armes, publique peace being 
given. For in Engliſh, armes are called wepnu, and taccare is to con- 
firme; as it were a confirmation of armes *: or (Which is more ex- 
preſſe) wapentac is the touching of weapons or armes; wepnu is 
armes, and tac is touch; therfore that aſſembly is called a wapentac, 
bicauſe by touching of weapons they are confaederate togither. 
The word hath the like ſignification in Sweden, where att a ſolemne 
nuptialls 12 perſons of quality, of kindred to the marryed partyes, 
are publiquely called forth, and every of them layeth his hand uppon 
a ſpeare held up for that purpoſe ; and as twelve wittneſſes, in that 
manner doe teſtify the contract of marryage then read beſore them : 
and this ceremony they call wapuntac; the ſpeare and other armes 
being called by them wapun, and tac is to touch. Tacitus relates of 
the old Germans, from whom our Engliſh-Saxons came, that they 
uſed to meet armed in their courts : when any one had ſpoken, if 
he w re diſliked they rejected it with a murmuring ; if they liked 
what was ſayd, they ſhooke their ſpeares togither, which well in- 
cludes this ſtriking or touching togither of weapons; and (faith he) 
the moſt honorable kind of aflent, is to commend by their armes. 


© Leg. Edouardi regis, c. xxxiii,—Quod Angli vocant hundredum, ſupradicti comi- 
tatus vocant wapentachium. àOmnes enim quotquot veniſſent, cum lanceis 
ſuis ipſius haſtam tangebant, etc, < Wzpnu xaccane. 


2 


Our 
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Our aunceſtors came armed to divers of our parlements, in the 
time of civill diſtractions. That meeting at Runny-meade, neer 
Stanes, where the king and barons had each of them a great army, 
is ſtiled a parlement, in king John's time. So in the time of H. 3. 
the parlement att Northampton was ſummoned, and held by force; 
the members comming thither armed. And att his parlement att 


London, an' 1238, thither (ſaith the ſtory) the lords did come 


armed: and fo they did to ſeverall parlements att Oxford, and att 


London, in this king's time. 


In his graundchild E. 2. time, they came armed to the parlement 
to effect their purpoſes. The like was done in R. 2. time, as the 
hiſtorians of that time at large relate. Butt in theſe, and ſeverall other 
meetings in parlement, when they came armed it was to mainteine 
their parties, and compell their purpoſes to be effected; and the 
event of ſuch comming armed to parlements proved very miſerable 
to the parties, and both to prince and people generally. The lawe 
diſlikes ſuch courſes: and it is againſt the nature of a parlement 


(which is a civill conſtitution) to be awed one way or other by 


armes. We find a law as antient as Edward the confeſſor's time, 
ordeining, that to thoſe who come to ſynodes or aſſemblies, either 
ſummoned, or for buiſnes of themſelves, there ſhall be higheſt 


peace 5 


A ſtatute of E. 1. recites, that between the king and certaine 
great men it was accorded, that in the next parlement proviſion 
ſhould be made, by common conſent of the earles, praclates and 


f Math, Paris, p. 96, 97.—Daniel, p. 85, —Par. 324, 325.— Dan. p. 151, 152, 
An® 1250 et 1264. s Walſingh. p. go, 91. Walſingh.—Fabian.— Stow. 
b Leg. Edouardi reg. Sax. Sit ſumma pax. ; 


4 8 N barons, 
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| barons, that in all. parlements, treaties and other aſſemblies, every 
man ſhall come without all force and armour, peaceably*. Now 
the praclats, earles and barons, and the commonaltie ſay, that it be- 
longs to the king to defend all force againſt the peace, and to puniſh 
the offenders. The king commaunds this to be read in the exche- 


quer, and inrolled, 


In E. 2. time it was ordeined, that all ſhould come to the par- 
lement without armes. In his ſon's time there is a proviſion made 
againſt armes to diſturbe the parlement. It was frequent in his 
time to make proclamations not to come armed to the parlement, 
forbidding armes in comming to the parlement ; and this was com- 
monly done att the beginning of every parlement, as appeares plen- 
tifully in the rolles therof*. So carefull were they, that men ſhould 
come in peace, and freedome, to the parlement. 


That meeting, uppon the ſummons of the Levite, was to conſulte: 
and yett they came armed, 400000 footmen that drew ſword ', 


The greeke councells were ſometimes diſturbed by the comming 
of armed men among them; as that letter of Oſorius teſtifies, 
praying the emperor to ceaſe his violence, and not to ſend com- 


maunders among them. 


The roman ſtories afford examples of the diſturbances given to the 
ſenate, by comming of ſome great ones armed among them : and in 


i E. 1. Stat. att large. x 7 E. 2. rot. parl. pt 1. m. 22.—6 E. 3. rot. 
parl. n. 2. et pt 2. n. 1— 13 et 14 E. 3. et 26 E. 3. rot. parl. n. 58. et rot. 2. n. 5. 
L. D. Scio. f. 26.—17 E. 3. rot. parl. n. 1.—15 E. 3. n. 2.—18 E. 3 n. 2.—20 E. 
3. n. 1.— Stat. 7 E. 3. de Defen. portand. arma, etc. Jud. xx. 2.— Jud. 
xix. 30. 
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moſt countries and ſtates it hath bin ſo uppon factions and civill 75 
diſcords among them, alwayes ending in miſerable diſtractions _ 1 
confuſions both towards the armed and unarmed. Butt we neede 750 
not looke abroad, nor farre of, for examples of the licentious rage of | 
comming armed to our parlements ; the inſolency wherof is ſo great, 
and ſo diſtaſteful to their fellow-members and to all Engliſhmen, 
that we may hope the like arrogancy will never againe be dared 
to be practiſed. Members ought to come, to publique councells, 
armed with patience, and a good conſcience ; and reſolved to act for 
God, for their prince and countrey, | 
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G H A LAM 
Att the ſaid day and place, 


10 only the knights, cittizens and burgeſſes, butt likewiſe 
the king, and all the lords doe come att the ſaid day and 
place, making up a full parlement. King, lords, and commons, att 


the ſaid day and place, meeting togither in parlement; which 


make the three eſtates of the kingdome, aſſembled in parlement. 
To which methode of the three eſtates, I ſhall take the liberty, 


_ eſpecially as this writ is, to apply my following notes on this 


ſubject. 


* 


A mixture of all ſorts and eſtates of men, in the publique councells 
and governement of a nation, is approved by many authors; and 
much more, by experience. | 


That there is a threefold repreſentation and appearance of ſena- 


tors will be agreed : butt the queſtion will be alſo made, how theſe 


three eſtates ſhall be accounted, Some ſay, that the king is the 
firſt eſtate ; the lords all of them, both ſpirituall and temporal', the 
ſecond eſtate ; and the knights, cittizens and buręeſſes of the houſe 
of commons, they reckon the third eſtate: and, that it hath bin ſo 
taken in former times. Lambard followes this diviſion, and laycs, 


that the parlement is mixed, both eccleſiaſticall and temporal; 
as having the biſhops in reſpect of their baronies, and not oli their 


G6 $3 cChulches, 


44 att the ſaid day and place. C. LXXII 


churches, joyned with the lay lords to make up the ſecond 


eſtate; the firſt eſtate conſiſting of the prince alone and the third of 


the commonalty: which diſtinction may be the rather followed, the 
biſhops being att preſent not of the lords houſe. Butt a great ob- 
jection is made, againſt the excluſion of the biſhops from the lords 
houſe in parlement; that they, as the lords ſpirituall, are one of the 


three eſtates in parlement: 1. lords ſpirituall; 2. lords temporall; 


3. commons. And that the king is the head of all; which is 


true: butt that the king ſhould be excluded from being the firſt 


eſtate; and the biſhops, in his place, be accounted the firſt of the 
three eſtates, diſtin& from the lords temporall ; is no ſmalle doubt. 
Thoſe who deny it, have much, of the ground of their judgement, 
from thoſe paſſages collected by learned Selden ; who declares his 
opinion, that 4 W. I. he made the biſhoprickes and abbies ſubject 
unto knights ſervice in chiefe, by creation of new tenures : and ſo 
firſt turned their poſſeſſions into baronies, and therby made them 


barons of the kingdome by tenure *. This he juſtifies out of Ma- 
thew Paris, and Roger of Wendover. That in the year 1070, king 


William uſing the worſt counſell, “all the biſhoprickes and abbeyes, 
which held barronies (in pure and perpetuall almes) and from 


thence had freedame from ſecular ſervice, he brought under knights 


ſervice,” etc *. inrolled them, how many ſoldiers every of them 
ſhould find in time of warre. And he obſerves that W. I. held a 
parlement the ſame yeare : fo that perhaps this innovation of their 


tenures was done by an act of that parlement. He mentions, in 


his manuſcript copy of Mathew Paris, in the margine over the year 


IJ. amb. Juriſdition of courts. f. 233. o Seld. 2 Tit. hon. p. 699. 
* MS. Epiſcopatus quoque et abbathias omnes quae baronias tenebant in pura et per- 
petua eleemoſina, et eatenus ab omni ſervitute ſeculari libertatem habuerant, ſub ſervi- 
tute Katuit militari, etc, : | | 


4 Eo 1070, 


20 
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1070, theſe words noted: This year the ſervice of barony was 
impoſed on Ramſey *” It ſeemes the volume belonged to the ab- 
bey of Ramſey. In the parlement 51 H. 3. att St. Edmonds. bury, 
this requeſt of the king (the firſt of them that were then made in 
the houſe) is obſervable to this purpoſe, with the anſwear to it. 
It was demaunded, that all clerkes, holding baronies, etc. ſhould 
come in perſon armed ; or ſhould find ſo much for the expedition. 
The anſwear is, they were not to fight with the materiall, butt 
with the ſpirituall ſword; with prayers and teares, and to main- 
tein peace, not warre ; * and that their baronies were eſtabliſhed from 
pure almes *:” wheruppon is ſuppoſed, that the baronies of the 
clergy were made of ſuch lands as had bin antiently held only in 
frankalmoigne. And as then the biſhops and abbots, ſo ſome 
others alſo of that kind of dignity, and by ſuch tenures, afterwards 
became barons likewiſe. And the word barones comprehended 
thoſe biſhops and abbots, as well as the temporall barons : though for 
diſtinction of their qualities, ſometimes praelatus and baro be fo 
uſed, that the firſt being an eccleſiaſticall title denotes the ſpiritual] 
| barons; and the laſt being originally temporall, denotes only the 
temporall barons, | 


In the ſame parlement 4 W. 1. by the counſell of his barons 
(faith Houeden) he cauſed to be ſummoned, etc'. and though 
barons only are named, yett it appears there were biſhops in that 
parlement ; for the archbiſhop of Yorke, and the biſhop of London 
are there named. And ſo much is ſhewed in the lawes of H. 1. 
„the lawe of king Edward I reſtore unto you, with thoſe amende- 


4 Hoc anno ſervitium baroniae imponitur Rameſiae. © Mat. Paris, p. 1340. 
Ut omnes clerici tenentes baronias, ete. Et quod baroniae eorum ab eleemoſinis puris 
ſtabiliuntur. In H. 2. p. 343. ed. Lond. Glanv. MS, Not. ad Eadmer. p. 
71. 


ments 


46 Att the (aid day and place. C. LXXII 


ments wherwith my father amended them, by the counſell of his 
barons.” And that there were the biſhops in this parlement, (be- 
ſides the generall cuſtome,) they are named, in thoſe lawes, in the 
king's charter to the citty of London *, | 1 


Odo biſhop of Bayeux had, by that name, no place in parlement; 
butt, as he was earle of Kent, and was poſſeſt of 280 mannors *. 
And the biſhop of Conſtance, by the title of his biſhopricke, was no 
part of the parlement; butt only by reaſon of _ temporall baronie 


which he poſſeſt in England. 


In 10 H. 2. the parlement of Clarenden was held; where among 
the antient cuſtoms there recognized, this was one: the archbiſhops, 
biſhops and all perſons, who hold of the king in capite, are to have 
their poſſeſſions of the king, as a barony, and therof to anſwear to 
the juſtices and miniſters of the king, and to proſecute, and do all 
regall cuſtomes ; and, as the reſt of the barons, are to be preſent att 
the judgements of the king's court with the barons, untill it come 
to diminution of members, or to death *. So that to hold of the 
king in capite, to have poſſeſſions as a barony, and to be a baron, 
and to have right to ſitt in councells or courts with the reſt of the 
barons, in that time were ſynonimies: and the meaning therof is, 
that all biſhops, abbots, priors, and the like, that held their poſ- 
| ſeſſions as baronies, were accordingly to doe all ſervices ; and to fitt 
in judgements with the reſt of the barons in all caſes, ſaving caſes 
of bloud. 


s Math. Paris, p. 75. edit. Lond, Lagam regis Edwardi vobis reddo, cum illis emen- 
dationibus quibus pater meus emendavit, conſilio baronum ſuorum. Leg. H. 1. 
d Ordericus hiſt, eccleſ. lib. iv. p. 523. i Fitz Stephens MS. Vita Tho. arch. Cant. 
— Golſtzdus Conſtit. imperial; tom. iii. p. 347. —Gervaſtus Dorobornienſis MS. p. 68. 


Bal. cent. 3. ſcript. 48.— Math. Paris. — Rog. Wendover. 2 
In 
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In 11 H. 2. was the parlement of Northampton, wherin were 
the matters againſt the archbiſhop Becket ; and when they came to 
give judgement againſt him, there was a difference between the bi- 

ſhops and barons, who ſhould give it: the barons ſaid, You bi- 
ſhops ought to pronounce the ſentence; it belongs not to us; we 
are lay perſons; you are eccleſiaſticall perſons, as he is; his fe!low- 
prieſts, his tellow-biſhops. To this ſome of the biſhops anſweared: 
Nay this is rather your duety than ours; for this is not an eccle- 
ſiaſticall, butt a ſecular judgement. * We doe not ſitt heere as bi- 
ſhops, butt as barons; we are barons, and. ye are barons : we are 
heere peeres . If fo, then certainly, by their own acknowledge- 

ment and clayme of right, they ſate in parlement not as biſhops ; 
not as a diſtinct eſtate, butt as barons and peeres of parlement. 


So in 5 John, the parlement att Wincheſter is ſtiled the com- 
mon councell of our barons; and yett doubtles the biſhops were 
there. 


Sir Henry Spelman is of the ſame judgement: ſpeaking of ba- 
ronies by tenure, he inſtanceth in biſhops, who (ſaith he) have their 
baronies by the only inveſtiture of their lands; and he cites Stan- 

ford, that biſhops have no place in parlement butt in reſpect of their 
poſſeſſions; to witt, they have baronies annexed to their dignities, 
And of eleemoſinary barons he names archbiſhops, biſhops, abbots 
and priors, who hold the lands of their church of the king, by ba- 
rony : and he cites an antient ſtiling of biſhops by the name of 


* Roger Houeden an? 1163.—Gervaſius Dorobornienſis.— Qua vious, hos 
nides de vita et paſſione Th. Cant. — Non ſedemus hi epitcopt fed barns, | | 
rones et vos barones. Pares hic ſumus, 1 Math. Paris. 5 jv. 10! 

n. 3. 


Y ” ——_ 4 _ oY * 
Kc 5 ** 4 8 8 4 * 5 PET, 0 —— > Bn =E Y 
—— — 
\ — 7 _ = 
— T — 9-4 EET LET en — ö— — DAG AT woe © : MT — = — 
2 1 : —* 5 CC ͤ oe 
— * * — — r . ITS 7 
* nn: n my : 2 4 TG a wins — —— — 40g — 2 
7 2 5 8 a Os 3. a a—_ 2 © _— — » — - — — - * 22 
FE Dans . . | ov © ogy N 0 * 2 q 2 
— — « — 1 ron tay rere 
woah, ae CR it 1 * * - - 


n 
D 


ee ERIN hs att ens; 


: 2 
— mon 


of 
1 
175 
1 
1 
ly 
rw 
i g 
if 
L 
zz 
1 


48 Att the ſaid day and plate. C. LXXII 
barons, in Burgundy, before the year of our Lord 580 ; where it is 
ſaid, „the barons of Burgundy, as well biſhops as other vaſſalls”,” 


The collection uppon this matter is plainly thus: that if the bi- 


ſhops have place in parlement as barons only, and as the reſt of 


the barons and peeres in the lords houſe; they are part of that body of 


the barons, and therfore cannot be a diſtinct eſtate ſrom them; no 


more than knights of ſhires are a diſtin eſtate from the cittizens 
and burgeſſes in the houſe of commons, which no man will affirme. 
And there ſeemeth as little difference between ſpirituall lords, and 


temporall lords; as between knights commoners, and cittizens and 
burgeſſes commoners. | | l | 


If the biſhops were in parlement otherwiſe than as barons, no act 
could be made without their aſſent as a diſtin eſtate ; not over-ruled 
by the majority of votes of the lords houſe (as every one knowes 
they were); butt only they ſhould have debated by themſelves, and 
bin over- ruled by the major part of themſelves only: whereas none 
will deny butt that their debates, as well as their ſitting, was with 
the reſt of the barons; and over-ruled by the majority of the 
votes of all the barons, both ſpirituall and temporall lords togither. 
As more obſervable it was uppon the making of the ſtatute of con- 
formity 1 E. 6. and of the oath of ſupremacy 1 El. when all the 
biſhops diſſented from thoſe acts; yett the major vote of the reſt of 
the barons carried it: and if theſe be good lawes (which will not 
be diſputed) they, with many others, are ſo many arguments, that 
the ſpirituall lords are not a diſtin& body and eſtate by themſelves 
in parlement; butt, a part only of the houſe of peeres. In the 


n Spelman. gloſſar. p. 82. verbo Baron. —Stanf. lib. ili. e. 62.— Appendix ad Gre- 


gor. Turon. c. 41. Burgundiae barones tam epiſcopi quam cacteri leudes. 


rolle 
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rolle of ſummons 49 H. 3. beſides biſhops and deanes, there are 65 
abbots, 36 priors, and the maſter of the Temple, ſummoned to par- 
lement ;. and ſome hold, that they were all the abbots and priors of 
England. In ſucceeding parlements fewer of the regular barons 
were ſummoned, ſometimes a greater and ſometimes a leſſer num- 
ber; and ſome gott exemptions from appearing, as the abbot of 
Leyceſter, and the abbot of St. James of Northampton“. 


In 6 E. 3. there came of the clergy only the archbiſhop of Yorke, 
and two other biſhops : thoſe of the province of Canterbury ab- 
ſented themſelves, bicauſe of the debate between the two archbi- 
ſhops, about the ſupreame bearing of the crofle *. 


Walſingham relates, that king Edward the third held his parle- 
ment att Wincheſter, „to which were ſummoned to come, of the 
clergy, 4 biſhops and 4 abbots only “.“ | 


Uppon the diſtolution of abbeys by H. 8. all the abbots, and 
pron, bicame excluded from the lords houſe *. | 


10 the parlement 16 Car. 1, the act was made, that no o archbiſhop, 
biſhop, or other perſon that is or ſhall be in holy orders, ſhall have 
any ſeate, place, ſuffrage or vote, or uſe any power in the parlements 
of England. 


It is a knowne proceeding : that in caſe of bloud, the biſhops 
all, forbeare to fitt; and yett the judgements given without them 
are not void, wherof there are very many precedents. And Keilway 


„ 25 E. 3. 26 E. 3. rot. parl. n. 8. » 46 E. 3.—Walſ. f. 186. 
Ad quod de clero moniti ſunt yenire quatuor epiſcopi, et quatuor abbates tantum. 
1 31 H. 8. 


Vor, II. 1 goes 
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goes ſo farre in his reports, that he affirmes * the juſtices ſaid, that 
our lord the king may well enough hold his parlement by himſelfe, 
and his temporall lords, and by his commons; altogither without the 
ſpirituall lords: for the ſpirituall lords (faith he) have not any place 
in the parlement chamber by reaſon of their ſpiritualtie; butt only, 
by reaſon of their temporal, poſſeſſions *.” 


If then the ets ſpirituall doe ſitt in parlement as barons only; if 
their votes are involved, and over-ruled by the majority of votes of 
all the houſe of lords; if ſeverall judgements and acts of parlement 

„ to which they conſented not, nor any of them, be nevertheles good 
and valid; if the king may hold his parlement ſometimes with a 
greater, ſometimes with a leſſer number of them, as he pleaſe, or 
without any at all of them: theſe are no weake arguments, that the 
ſpirituall lords are not a diſtinct body by themſelves; are not one 
of the three eſtates of our engliſh parlement. And my method 
may be the better juſtifyed (eſpecially as the preſent writ is), that the 

three eſtates of the parlement of England doe conſiſt of the king, 
lords, and commons, in parlement aſſembled. 
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Coke affirmes in ſeverall places, that the parlement conſiſteth of 
the king, the lords of parlement, and the commons. The lords, he 
ſaith, are divided into two ſortes, ſpirituall and temporall; and the 

commons into knights, cittizens and burgeſſes*, That ſome of the 
members of this court are by diſcent, as antient noblemen ; ſome by 
creation, as lords newly created; ſome by ſucceſtion, as biſhops ; and. 
ſome by election, as knights, cittizens and burgeſſes. That all of 

7 H. 8.—Kcilway rep. f. 184. b. Les juſtices diſoient que noſtre ſeigneur le roy 
poit aſlets bien tenir ſon parlement per luy, et ſes temporal! ſeigneurs, et per ſes com-- 
mons z tout ſans les ſpirituall ſeigneurs. » Co. 1 Inſtit. §. 164. p. 109, 110.— 
4 Inflit. c. 1. Co. | | 


8 | them 
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them, by force of the king's writ, are to be ſummoned; and they 
ought to be preſent att the day, and _— appointed by the king for 


| their meetin g. 


Sir Thomas Smith, in his commonwealth of England, faith, that 
they are all preſent att the parlement, to ſhow what is good and ne- 
| ceſſary for the commonwealth ; and to advertiſe, and conſult ther- 


uppon N 


In Martyn, Polydore Virgill, Minſhew, and Coke differing from 
what he ſaith in other places, and in ſome of our records, the three 
eſtates are reckoned, 1. lords ſpirituall: 2. lords temporall; 3. 
commons. And in other places it is ſaid, 1. the king; 2. the 
lords ſpirituall and temporall; and, 3. the commons; make the 
three eſtates. Cambden ſeemes of this judgement, where he 
ſaith: to ** ſpeake more ſignificantly, after the lawyer's phraſe, the 
king, the lords ſpirituall and temporall, and the commons; which 
eſtates repreſent the body of all England“. And in the Titles of 
honor is mention of ſeverall parlements, both before and in the 
time of duke William, wherin were the king, the lords ſpirituall 
and temporall, and many of the people or commons of the land *. 


Lambart ſtill accounts the king the firſt eſtate ; the lords ſpiri- 
tuall and temporall, the ſecond; and the commons, the third eſtate 7. 
Butt I ſuppoſe, by the opinions and arguments before noted in this 
Chapter, there may be a ſatisfaction, that the lords ſpirituall can- 
not be a diſtin& eſtate by themſelves: arid all authorities doe agree 


© P. 36, 37- * Hiſt, f. 21, f. 477.—4 Inſlit. Co. c. iv.—8 E. 3. rot. parl. 
» Camb. Brit. p. 177. x 2 Tit. hon. Seld. f. 705, 706, 707. Ju- 
rildiction of courts, f. 233. bat 2.59, ieee, x eue 16 1055 
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the conſtitution of our parlements to be of king, lords and commons; 
which ſuits beſt with my methode, and the preſent writ. Nor is it 
neceſſary to inquire much into this point, which is, and ſhould be 
ſo well underſtood by Engliſhmen. Butt it may rather be ſubject 
to the cenſure of the lord Elleſmere ; who admoniſheth us, that 
to ſpeake of the conſtitution or forme of the parlement, or how, 
or when it was firſt begunne, is for buiſy queſtioniſts *. Perhappes 
indeed it might not ſuit with that caſe, or the then councells wher- 
in his lordſhip had a great ſhare; or probably his leiſure might not 
permit his looking into that kind of learning : wherby one might be 
the more apt to injoyne others from it. Butt I ſhall forbeare re- 
flections: only hope, that it will not be accounted a crime, for an. 
Engliſhman, to inquire into and ſeeke to knowe the conſtitution of 
that ſupreame court, and councell, unto which his life, liberty, for- 

tune, and his all are ſubject; and in whoſe acts his own conſent is 

involved. It ſufficeth for my purpoſe, the parlement conſiſts of 

king, lords and commons, which (att this time eſpecially) I call the 

three eſtates : and, out of the Mirroir of juſtices, Coke obſerves the 


threefold.end of this councell of the three eſtates ; 
1. that the people may be kept from offending ;. 
2. that men might live ſafely, and in quiet ; 
Þ that all men might receive juſtice:*, 
And he giveth his judgement of the three great parts of it: * if 
you conſider the continuance of it, it is moſt antient; if the dig- 
nity of it, it is moſt honorable; if the juriſdiction, it is moſt. 


4 Caſe of the poſt-nati. a Coke epiſt, 9 rep. 
capacious: 
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capacious *.” Heere is a temperament pertaking of the good of mo- 
narchy, of ariſtocracy, and of democracy ; and flying the evills of 
any one of them ſtretched too farre by an unlimitted hand. Theſe -. 
three governements are comprehended in this ſhort and full expreſ- 
ſion by Tacitus: Either the people, or the chiefe men, or ſingle 
perſons doe governe all nations and citties*. Wherfore Seneca, a 
little larger, ſaith: ſometimes it is the people whom we are to feare; 
ſometimes, if ſuch be the governement of the citty, that many 
things are tranſacted by the ſenate, there, the perſons who are gra- 
cious are to be feared; ſometimes ſingle perſons, to whom the power 


of the people, and over them is given. When theſe three 


ſeverall eſtates are mixed togither, with a certaine kind of tem- 
perament wherin neither the people doe ſerve under a domineering 


| ſhvery, nor inſulte by a licentious liberty; this is helde the beſt 


forme of a commonwealth. Bodine judgeth it the moſt prudent 
way of governing, that there be one prince or chiefe in dignity, to 
unite all and every one as members of a body fitted and knit to- 
gether among themſelves ; and who may rule the publique councell as 


with a ſoveraigne power *: 


The author of the reaſon of ſtate of the german empire, comes 
to this ſimile. As out of inſtruments of ſeverall ſounds ſett to a 
due proportion, by the baſes means and trebles joyned togither, a 
ſweet ſound and pleaſing melody doth ariſe : fo from the ſociety in a 


commonwealth, of thoſe who obey and thoſe who commaund, of 


rich and poore, of artificers and ſedentary perſons, and of divers 
other ſorts and degrees of men, a moſt pleaſant. conſent and con- 


d Si vetuſtatem ſpectes, eſt antiquiſſima; ſi dignitatem, eſt honoratiſſima; ſi juriſ- 
dictionem, eſt capaciſſima. Lib. ii. Annal. Cunctas nationes et urbes, aut 
populus, aut primores, aut ſinguli regunt. * Seneca, epiſt. 14. 


* De repub. lib, ult. cap. 4. 
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cord doth ariſe. Butt it muſt be underſtood (ſaith he) that this 
harmony, collected out of things different in nature, muſt be by a 
certaine ſymetrye or due proportion of ſubordination ; and muſt be 
tempered in a certainty, both of ruling and ſubjection. And the 
ſupreame power in the commonwealth, as the foul in a humane 
body, or as nature in the world, doth ſo order and diſpoſe of thoſe 
contrary qualities, by an agreeable temperament ; that they worke 
togither to a moſt ſweet harmony : and that (faith our author) may 
be eſteemed the beſt conſtitution and frame of governement, which 


is neither abſolutely monarchicall, nor abſolutely ariſtocraticall, nor 
abſolutely democraticall ; butt an excellent well-tempered mixture of 


theſe three parts into one, to a perfect harmony of governement. 
Alluding heerunto is that paſſage of another author, cited in the 
Jani Anglorum : that as in the inſtruments of muſicke, and in fing- 
ing itſelfe, there is a certaine conſent or harmony out of diſtinct 
ſounds which, being unordered and in diſcrepancy, the ſkilfull cars 
cannot endure; and that conſent, by the moderation of differing 
voices, is nevertheleſſe made up into a concorde ; ſo of the higheſt, 
the middle and the loweſt degrees, putt togither by moderated rea- 
ſon, a citty rejoyceth by the conſent of unlike things. And that 
which by muſicke is called harmony, in ſong, is, in a citty, concorde ; 
the ſtrongeſt, and fulleſt band of ſafety in all commonwealths *. 


Grotius hath the like paſſage, where he faith. It is moſt true, 
that every commonwealth is eſtabliſhed by a certaine conſent, and 
harmony; and, is ruined when that is diſſolved : butt (faith he) that 
conſent and harmony I doe interpret to be not of inſtruments of 
muſicke, and of ſounds; butt a well-tempered concord and agreement 
of the prince with the people, and of the people with the prince, 


Lib. de ratione ſtat. imper. German. p. 30. "E Seid, Jani Anglor, f. 125. 


and 


* 
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and of the eſtates among themſelves.” Then he notes that, by 
this concorde and conſent, both the princes of Holland and the 
nobles and people did long flouriſh :” whileſt all did reverence the 
prince ; the prince himſelfe, the lawes and publique afſemblyes ; 
 whileſt to the nobility their _— and to the people their liberty 
was continued b. 


In the governement of England, (wherby I meane not the exe- 
cutive part of governement, which is in the king and his ſubor- 
dinate officers,) butt in the ſupreame, legiſlative and judiciall power 
in governement, there are theſe diſtin& parts, different qualities, 
founds and voyces ; which yett being moderated, tempered and 
mixed togither, doe make a pleaſing harmony and concorde of go- 
vernement. Att the ſaid day, and place, there are the higheſt, the 
middle, and the lower degrees mett togither ; and in a ſymmetry, and 
due proportion, ſett togither ; and fo tempered and guided by reaſon 
and wiſdome, that a ſweet concorde may therby ariſe, and the 
commonwealth rejoyce and flouriſh in the harmony therof. Wher- 
by juſtice, the foundation of every commonwealth, may be if1- 
differently adminiſtred ; when none are permitted to be too high, or 
too great for it; one eſtate watchfull over another to ſee their 
foundation juſtice, undiſturbed, and not perverted ; making it a ge- 
nerall caſe, if juſtice be denyed to one; and an injury to one, con- 
trary to lawe, is taken as done to all: and therby the peace, ſafety, 
and right of the whole body of the commonwealth is indeavoured, 
by all the parts of it, to be promoted and preſerved ; and that by a 
mutuall and vigorous co-operation of each ranke, and of all forts 
in their diſtinct ſpheares. Who eſteeme themſelves equally concerned 


> De antiquit. reipub. Batavicae, f. 42, 43.—Quem ego concentum non fidium ac 
ſonorum, ſed vero principis cum populo, populi cum principe, atque ordinum inter ſe 
bene temperatam concordiam interpretor,— Diu floruere. 
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with any others, when they are equally admitted into a capacity, 
and ſhare of intereſt, in the publique councells and tranſactions of 
governement: wherby the good or evill redounding to the publique 
hath a more perticular reflection uppon the perſons, and thoſe de- 
grees whom they repreſent, who are the more concerned by the 
acting of their deputies ; and more ſatisfyed with their determina- 
tions, than with others whom they the more diſlike and envy, bi- 
cauſe impoſed on them, than ſuch as they chuſe themſelves, which 
uſually begetts more contentment and readier obedience in the 


chooſers. 


That conſtitution is moſt properly ſtiled a commonwealth, where 
all ſorts and degrees of perſons doe injoy their common rights; 
where the king injoyes his right, the lords their right, and the 
commons their right; where all are ſharers in the common good, 
no man's perticular being excluded, butt all admitted to act in the 
common affayres either in perſon, or by repreſentation. Nor is it diſ- 
ſonant from the rules of nature and reaſon, that where every one is 
concerned alike, and to be alike bound by the decrees and judge- 
ments of publique councells; that there all ſhould be parties ther- 
unto, either by themſelves, or by their repreſentatives: as it is in our 
parlements and in all councells, wherof the three eſtates are the 
frame and conſtitution. Some make a diviſion into“ three eſtates in 
each ſeverall kingdome *;” as the king, the people of the higher 
ranke and the praelats and nobility, and thoſe of the lower ranke 
the commons and inferiour clergy : this number of three being 
uppon a ground, of policy, that there might not be an even ſuffrage 
which would hinder the effecting of buiſnes; butt a third eſtate 
was neceſſary, that uppon difference of judgement, joyning them- 


Tres ordines in ſingulis regnis. 
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ſelves to either of the other two, they might be reconciled into one 


opinion, or over- ruled to the promoting of the common good *. 
And in caſe there ſhould be more than three eſtates, the multitude 


of opinions ', and the ſeverall intereſts, would keepe them att a 


diſtance, and hinder their concluſions. 


This mixture of three eſtates, in ſupreame councells, we find 
amongſt the Hebrewes, and moſt other nations in imitation of 
them, as well as our's. That text is noted for this purpoſe, where 
the daughters of Zelophehad came and ſtood before Moſes, and be- 
fore Eleazar the prieſt, and before the princes, and all the congre- 
gation v. In this publique councell was Moſes their prince, or king; 
Eleazar and the princes, the lords ſpirituall, and temporall; and all 
the congregation, or the deputies of all the people and commons of 
Iſrael. Unto them thus aſſembled as a publique councell, and court 
of juſtice, came the daughters of Zelophehad; acquainted the 
court with their cauſe; and demaunded right and juſtice of them, 
which they received. 


When God ſpake unto Moſes in Mount Sinai, and commaunded 
him to ſay unto all the children of Iſrael ; that if they would 
obey the Lord, then they ſhould be unto him a peculiar treaſure 


above all people. Moſes came, and called for the elders of the 


people, and propoſed to them, (faith the elder tranſlation, ) all theſe 
things which the Lord commaunded him : and the people an- 
ſweared all togither, and faid ; All that the Lord hath ſpoken, that 
will we doe". In this publique aſſembly is noted Moſes their 
king; the elders, which were their greateſt lords: and the anſwear 


* Bodin de repub, lib. iii. c. ult. Ut alterutri ſeſe adjungentes utrumque conciliet, 
i Opinionum multitudo. = Num. xxvii. 2. * Exod. xix. 7, 8. 
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was given by all the people togither; which could not be other- 
wiſe than by their deputies. | 


When Benhadad, king of Syria, with his thirty kings and his 
great hoſt, beſieged Samaria, and ſent his proud meſſage to king 
Ahab; he called all the elders of the land and related the matter to 
them: and all the elders, and all the people, ſayd unto Ahab; 
« Hearken not unto him, nor conſentꝰ.“ In this publique councell is 
noted Ahab the king; the elders, the lords; and all the people, 
who could not anſwear butt by their deputies, without one of 
Abulenſis his miracles. | 


The fulleſt text ſeemeth to be that where king Hezekiah ſent 
his letters abroad, to all Iſrael and Judah, about the keeping of the 
paſſeover, a buiſnes of very great weight and high conſequence ; 
and therfore the king thought fitt by his writs to ſummon a pub- 
lique councell, to adviſe with them about it, as the words are: “for 
the king had taken councell, and his princes, and all. the con- 
gregation in Jeruſalem.” The Hebrew renders it; “ that the king 
held a councell with his princes, and with the whole aſſembly 
of the people, in Jeruſalem ”.” Arias Montanus gives the ſame 
verſion : and the vulgar tranſlation renders it; that a councell was 


held of the king, of the princes, and of the whole congregation.” 
The Syriacke hath it; that the king held a councell with all his 


great men, and with the whole aſſembly which was att Jeru- 
falem.” The Greeke is; and the king tooke councell, and the 
chiefe men or rulers, and all the church or aſſembly in Jeruſalem *.” 


0 xr Kings, xx. | 7, 8. 
? DITA mn 005 PN Dp vy 2 Chron. xxx. 2, == Inito concilio 
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The hebrew word * jagnatz” ſignifies to take advice or councell, or he 
conſulted ; and the word veſarick from the word fir and far which 
Ggnifies a prince, and one that ruled and exerciſed dominion *, ſuch 
as the lords, great men and officers doe; and with theſe were the 
congregation, the eccleſia, the aſſembly, the repreſentatives of all 
the people or commons; and, all togither. The latine renders 
them what we engliſh a meeting, a company, a congregation, an 
aſſembly of cittizens*.” The word eccleſia was uſed by the Lace- 
demonians, and Athenians, for their publique councells, wherin the 
people had their deputies; and the Romans had their comitia 
calata, from the ſame word; and in theſe councells were others, of 
the commonaltie, beſides the princes and great men. Here was 
king Hezekiah ; with his princes, his great men or rulers; and the 
congregation, the aſſembly of the deputies of the people; the king, 
lords, and commons of Iſrael, in publique councell togither. 


Of theſe councells, and generall aſſemblies of the people, Meno- 
chius diſcourſeth att large. And Bertram, ſpeaking of the governe- 
ment of the Hebrewes in Ægipt, faith, that it was mixt of ariſto- 
cracy and democracy; and that the agmen or congregation of Iſrael 
was tempered like that of the Lacedemonians : ſo that Moſes had 
the kingly power ; the 70 elders, the ariſtocraticall power; and the 
cittizens, who made the kahal or agmen, the generall aſſembly, had 
the democraticall power. He further ſaith of the kingly power 
reſtored; © that the governement ſeemed to be ſo kingly, that yett 
it was alwayes eſteemed as mixt with both the other governe- 


t 73 


ments. 


1 W N en | Coetus, concio, congregatio, concilium, conven- 
tus civium, ete. + Tib.1i.e, 7. De repub. Judaic. lib. 5. et c. 6. p. 6.— 
op- Bertram c. xi. p. 149. Politia ita regia fuiſſe videtur, ut ſemper mixta cenſenda 
ſit ex utraque alia politia. | | 
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From the Hebrewes, the Graecians learned their politie; and from 
them, the Romans, (as hath bin noted). And in the ſtory of the 
Maccabees is ſomwhat touching the three eſtates, both in the jewiſh, 
and graecian councells. "0 | 


The ambaſſadors, ſent from Jonathan to Rome, entred into the 
ſenate, and faid : Jonathan the high prieſt, and the people of the 
Jewes ſent us unto you, etc. to renew a league.” And the letters to 


the Lacedemonians were: „that Jonathan and the elders of the na- 
tion, and the prieſts, and the other people of the Jewes, unto the La- 
cedemonians their brethren ſend greeting, eto.“ Uppon this, Ber- 


tram notes; © that heere was firſt Jonathan as prince, then the ſenate, 
and laſtly the people“. Plainly heere was Jonathan, the prince and 
high. prieſt, who had then the kingly power; and, the elders and 
prieſts, the lords ſpirituall and temporall ; and, the other people, the 
commons, by publique councell ſending forth ambaſſadors, 


After this Jonathan called the elders of the people” togither, and 


conſulted with them about the building of ſtrong holdes in Judaea : 


which Joſephus renders, „All the people.” To Simon the prieſt 


king Demetrius writes in this ſtile : “ King Demetrius unto Symon 
the high prieſt, and friend of kings; as alſo unto the elders, and 
nation, of the Jewes, ſendeth greeting *.” Heere was king, lords 
and commons of the Jewes, to whome this letter was directed. 
And like unto it is that of the Lacedemonians to the Jewes. The 
rulers of the Lacedemonians, with the citty ; unto Simon the high 

prieſt, and the elders and prieſts, and reſidue of the people of the 


» x Mac. xii. 3.—1 Mac. xii. 6. Kain yeozria To Thus, h 08 Teptis, 0 Aouro; 
vu Tay ledaiwy, etc. P. 194. Jonathan tanquam princeps, deinde ſenatus, 
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Jewes our brethren, ſend greeting ”.” Some doe note the fulleſt in- 


ſtance uppon this ſubject to be of that famous councell, and aſſembly 


att Saramel, which is ſtiled “ the great ſynagogue of the prieſts, 
people, and rulers of the nation, and elders of the countrey * :” which 
termes have bin before expounded, and doe cleerly manifeſt in this 
aſſembly the high prieſt, the prince or king; the prieſts and rulers, 
the lords ſpirituall and temporall ; and the people, or deputies of the 


commons, all in councell togither. 


It appears by the place formerly cited out of the Maccabees, that 
their ſupreame ſenate conſiſted of the king; © the archontes, rulers, 
great men or lords; and “'the cittizens, or commons *, In like 
manner, the Athenians had their king ; the prytanes, or lords; and 


the commons of the city, or their deputies, in publique and ſupreame 
ſenates. From the Graecians the Romans tooke the patterne of 


their politie, and frame of governement : wherof it is faid ; that 


Solon praeſcribed ſuch lawes unto the cittie, that foreiners did not 
diſdaine to uſe them. So that the Romans themſelves, when they 


deſired to frame their commonwealth, ſent ambaſſadors to Athens, 
7) 


to requeſt the laws of folon *:” acknowledging therby, that they 
had a greater eſteeme of Solon's lawes, than of any other. 


Romulus elected the firſt 100 ſenators of Rome out of the 
patricians, and called them patres; their ſons were ſtiled patri- 
cians; and in proces of time the commons were eligible to be ſena- 
tors. Some write, that Tarquinius Priſcus added the ſecond hundred 


Y 1 Maccab, xiv. 20. * 1 Maccab. xiv. 28. Ex ouaywyns peyd)ns 
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I . b Gothofredus, lib. ii. p. 698. Adeo ut ipſi quoque Romani, cum 
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to the Roman ſenate, out of the plebeians or commons; who were 
therfore called . ſenators of the lower ranke .“ So heere was in the 
Roman ſenate, in the elder times, 1. their king ; 2. the patres, or 
lords ; 3. the commons of the lower ranke, or houſe, joyned with 
them. Godwyn faith in his next chapter, that the Romans were 
divided into 3 eſtates ; the ſenatorian Ry fo called, the equeſ- 
trian, and the popular or commons eſtate ;” the lords, the nh 
the citizens. : | 


Grotius alſo remembers that, amongſt the Achaeans, the councell 
was thus eſtabliſhed with commons, or deputies of citties. Hip- 
podamus inſtituted the like three eſtates, of artificers, huſband- 
men, ſoldiers or gentlemen,” all members of the ſenate : fo were 
thoſe which Plato inſtituted, * of officers, ſoldiers, and huſbandmen.” 
And the Ægiptians had in their ſenates ( prieſts, noblemen or ſol- 
diers ; and, handy crafts men ;” which, with their king, made up 
plainly king, lords ſpirituall and temporall, and the commons. 


To the three etathe in France one of their authors reſembleth 
ſome of the antient ſenates, where he ſaith ; © like unto this was that 
of Panionium, and Panztolium, and with the Grzcians the Amphyc- 
tiones :” which is alſo noted by Sir Walter Ralegh *. 


In Spayne were antiently found the like foot ſteppes of king, 
lords, and n in their publique councells $ perticularly in 


< Mart, Phileticus in Cicer. I. 1. Godwyn antiquit. Rom. I. T. F. 2. p. 28. Sena- 
tores minorum gentium. De ſecunda diviſione Romanorum in tres ordines; 
ſenatorium, equeſtrem, popularem ſeu plebeium. De antiquit. Reip. Batt. f. 2. 
3. Ex Legatis Urbium. Tales Hippodamus ordines tres faciebat, artifices, agricolas, 
milites. - Cuſtodes, milites, agricolas. — Sacerdotes, milites, opifices. f Lupa- 
nus J. 2. f 454. Huic conventui ſimile fuit Panionium, et Panetolium; et Gtæcis Am- 
phyctionum conſellus,—L. 4. f. 102,—Lib, de rep. Hiſpan, f. 122. de Comit. Arrag. 
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Arragon : which they account in this manner, as one of their authors 
informes us. The publique councells (faith he), of Arragon, did 
conſiſt of three eſtates only; of nobles, of knights, and of citizens 
or commons; in the year 1300, was added a fourth, of the eccle- 
 ſiaftickes : theſe 4 eſtates they commonly call, the 4 armes of the 
kingdome . Heere was the king, the head of the councell; the 

lords, confiſting of eccleſiaſtickes and temporall perſons; and the 
commons, conſiſting of knights and cittizens : and all being togi- 
ther, (how many eſtates ſoever they reckon beſides the king ;) heere 
was plainly, according to my methode, the king, lords ſpirituall and 
temporall, and commons, in their publique councells. 


Like unto this is noted, by Alvarez de Valaſco, of Portugall, who 
ſpeaking att large des Cortes, of the courts, as he termes them; he 
accounts the three eſtates beſides the king, to be of eccleſiaſtickes, 
of nobles, and of commons *: ſo there was the king, the lords ſpi- 
rituall and temporall, and the commons, in their publique councells. 


Gothofre ] deſcribes the parlement of Sicily (uſing the word par- 
| lement) to be in this manner. It confiſteth (faith he) of three 
eſtates of men, which the Sicilians doe call the three armes: the 
firſt eſtate is of eccleſjaſtickes, as well of the upper as lower ſort 
of them, and theſe togither are called the eccleſiaſtical arme.” Our 
author then proceedes to that which he calles “ the ſecond eſtate, 
_ which, he faith, conſiſteth of the illuſtrious and noble perſons, who 
are called the military arme :” he concludes with that which he 


E Comitia Arragonum tribus tantum ordinibus conſtabant, nobilium, equeſtrium, 
et civicorum, five municipalium. Anno 1 300 quartus eccleſiaſticus acceſſit. Hos quatuor 
ordines vulgo, los quatro brachos del regno, n Alvarez de Valaſco, Decis. luſitan. 
conſult, 100, Tres ſtatus eccleſiaſticorum, nobilium, plebeiorum, 


reckons 
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reckons, the third eſtate ; which he faith, conſiſteth of thoſe who 
are ſent by the provinces, and citties, as their deputice; and they are 
named the arme of governement '.” 


In this conſtitution is a ſtrange reſemblance of our parlements. 
Heer is firſt the king, or his vice roy; then the lords diſtinguiſhed 
into two ſorts, of ſpirituall, and temporall perſons. Of the ſpirituall 
perſons ſome are of the greater or higher ranke, as biſhops and 
abbots ; ſome are of the leſſer ranke *, as proctors of the clergy, 
which were antiently in our parlements, and are {till in the convoca- 
tion houſe : the lords temporall amongſt them are ſaid to be the 
illuſtrious and noble perſons of the kingdome, the military arme, as 
our barons are. And the commons, in the ſicilian parlement, are di- 
vided into deputies ſent from the ſeverall provinces, like our knights 
of the ſhire ; and, from the townes, like our cittizens and burgeſſes. 
In the whole body, the king, the lords ſpirituall and temporall, and 
the commons, were in their publique councells. The laſt wherof, 
that I meet with, was in the year 1581. when the clergy, nobi- 
lity, and deputies of provinces and townes, were aſſembled att 
Tomara in Portugall, to acknowledge Philip 2. for their * and 
to ſettle the governement of that kingdome .. | 


Bodin writes that in Spayne the meeting of the three eſtates, was 
called curia, the court, conſiſting of the clergy, the nobility, and 


i Gothofredus J. 3. p. 657. Conſtat e triplici hominum ordine, quos Siculi tria 
brachia vocant. Primus ordo eſt ecclefiaſticorum, tam majorum quam minorum gen- 
tium, et hi junctim appellantur brachium eccleſiaſticum. Secundus conſtat ex illuſ- 
tribus nobilibuſque, qui vocantur brachium militare. Tertius eſt eorum qui ab provin- 
ciis urbibuſque, procuratorio nomine mittuntur; nominantur brachium dominationis. 

& Majorum gentium, minorum gentium. Gothofred. 1, 30. 


the 
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the commiſſioners of the provinces and antient townes ®, The like 
is noted for Naples, by the generall hiſtory of Spayne : and, for Caſtile, 
it ſetts forth a parlement, of lords, prælats, and deputies of towns, 
ſummoned att Toledo in the year 1210. uppon the invaſion of the 
Moores. Another att Bruges anno 1179, for rayſing of money. 

Att Toledo, Ferdinand the catholique held a great convention anno 
1479, for ſwearing to the ſucceſſion of his ſon Don John: in which 
the prælats, the nobility, and almoſt all the citties which ſent com- 
miſſioners, or deputies, to the aſſembly, are there named. There 
was alſo a-meeting of the deputies of the three eſtates of Navarre, 
att Taſſala, anno 1481, for preſerving the obedience of the Ko. 458 


to king Francis, a minor. 


In Hungary, before they became chriſtians, they had in their pub- 
lique councells the king, the nobles, and the commons :” and after 
the receiving of the goſpell © the biſhops,” and others of the clergy, 


were added to them * a 


| Pontanus reckons 5 eſtates in the publique councells of Den- 
marke: 1. the king; 2. the biſhops; 3. the nobilitie ; 4. the yeo- 
mandry; 5. the tradeſmen*. All doe reſult into our methode of 
king, lords, and commons, antiently among them, | 


I ſhall now come briefly to relate the ſtory of the three eſtates, or 
the aſſembly of the eſtates in France ; and the commencement, the 
continuance, and the abolition of thoſe kinds of councells with 
them ; as their own authors teſtify. Du Haillan, in the ſtate of the 
affayres of France, certefyeth us : that in his countrey, parlements 


* De repub. J. 3. n Gen, hiſt, Spayn, lib. 14.—Lib. 9.—Lib. 10.—Lib. 22. 
® Bonfinius hiſt, Hungar, 1. 1. nobiles et plebei—epiſcopos et ſacerdotum collegia, 
Pont. in Daniæ deſcript. et hiſtor. rer. Danicar, l. 7. 


1 
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were firſt introduced by Pepin major of the pallace; and that they 
were called parlements, © wherin cuſtomarily did aſſiſt the princes 
and greateſt lords of the realme, the moſt venerable men of the 
church, and the moſt honorable perſons among the people.“ Heere 
we find the king, (for ſo att laſt the Maire du Palais came to be,) with 
the lords ſpirituall and temporall, and the deputies of the commons 
in their publique councells ; and that as antient as the time of the 
Vizigots being in their land. In another place", this author ſpeak- 
ing of the faſhion of the firſt councells of the kings of France, 
faith ; that the majors of the pallace did firſt introduce them, after 
they were furniſhed with the power of kings, ſerving themſelves of 
them, as with a maſque; and invented theſe parlements to which 
every one was called to ſpeake his advice, to captivate the hearts of 
the people; and by this means to gaine their good will, to render 
their own power the more tollerable. He concludes, as to the name 
parlement; that wheras the complaints and publique grievances were 
ſhowed in the firſt parlements ; and that, by the inſtitution of the 
parlement of Paris made by king Philip Ie Bel, it had no cognizance 
butt of cauſes civill and criminall in the laſt reſort without appeale : 
_ thoſe grievances, complaints and publique remonſtrances were re- 


mitted to an aſſembly which was then erected and * baptiſed with 
a new name, and called the three eſtates; and the name of parle- 


ment remained to the aſſembly of the ſoveraigne courts” of that king- 
dome for ordinary juſtice, and for the buiſnes of the king. 


Du Haillan f. 184.—Aux quels couſtumierement aſſiſtoient les princes et plas 
grands ſeigneurs du royaume, les plus venerables gens de Egliſe, et les plus honorables 


hommes entre le peuple. . 178. et 179. Du Haillan. f. 184, 


185. —Baptiſſee d'un nouveau nom et en les trois Eſtats; et " nom de parlement 
demeura a l' aſſemblie des cours ſouveraignes. 
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Paſquier informes us, that the Druydes in Gaule did yearly aſſemble 
in Diettes; and, Grotius deſcribes them as three eſtates, ſaying : that 
the antient Gaules, in their publique councells, had the Druides, the 
nobles, and the commons*. Paſquier is pleaſed to expreſſe his fancy 
of the occaſion of the three eſtates ;, and of the bringing in the 
menu peuple,. thoſe of the inferiour ranke, to be the third eſtate. 
He faith, it was to the end that kings might gett money from them, 
with the better contentment, and by their own conſents. That the 
king ſent his commaunds to all the provinces, that they ſhould aſ- 
ſemble in each ſtewardſhip, and bayliwicke ; and that there the 
clergy; the nobility, and the inhabitants of the people who were 
called the third eſtate, ſhould adviſe of applying remedies to the 
generall defaults of France; and all of them, as with one hand, to 
bring means requiſite” for ſupply of the neceſſities of the war: and 
that after conference among themſelves, they ſhould depute certain 
perſons of each eſtate to conſulte togither, in the towne that ſhould 
be appointed to hold the gererall aſſembly. Theruppon (faith he) 
| ſome good ordinances are made for generall reformation ; * and theſe 
are fayre tapiſtries, which ſerve only for parade unto poſterity.*,” 
In the meane time (faith he) the impoſitions graunted to the king 
are carefully brought to effect: the ploughman, or countryman is 
added to this aſſembly, contrary (as this author is pleaſed to affirme 
though miſtaken) to the antient order of France, for no other reaſon 
butt this; “that he uppon whom the loade and charge mult chiefly 
fall, being ingaged by promile in that place, might not take occaſion 
of flying backe or murmuring ”.” In the ſumme of this relation, 


t Recherches de la France f. 81. Grot. de antiquit. rep. Bat. f. 2. 3. Druidas, 
equites, plebem Galli veteres, &c. » Ce ſont belles tapiſſeries qui ſervent 
ſeulement de parade a une poſterite. Que celui ſur le quel devoit tomber 
principalement le faix et charge, afin qu'eſtant en ce lieu engagẽ de promeſſe, il n'eutt, 
puis occaſion de retifver ou murmurer. | | 
Ka: we 


* 
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we find in this publique councell the king; the lords ſpirituall and 
temporall; and the deputies of the people, the commons, elected 
and ſent by them to this aſſembly, att the day and place appointed, 
to adviſe, and conſent, on their behalfe that ſent them. Being mett 
' togither, the chancellor acquaints them with the cauſe of their be- 
ing ſummoned; ſome good lawes are made; they give money to the 
king; and ſo returne * . : 


Lupanus ith, that their aunceſters being to conſulte about great 
and weighty matters of the commonwealth, antiently had that fa- 
mous aſſembly of the three eſtates, of the nobles, of the prieſts, 
and of the people: then he mentions their power, and the affayres 
which cannot be diſpatched butt by common conſent of all the 

three eſtates ; and that the king did write to the nobles, praelats, and 
cittizens, that by common conſent they ſhould elect certaine per- 


ſons, &c *. 


Honorius gives an high authority to the eſtates in his countrey, 
that if any power in France can impoſe uppon the kingly power, 
(which muſt be with his own conſent,) ** it is that aſſembly of all the 
three eſtates, which 1s the repreſentative body of the whole king- 
dome; as is in England, and in Scotland, the generall parlement 
and in Germany, the diette“.“ We need not to note heere the re- 
ſemblance ; the author doth it for us, and that by name to our parle- 
ment: and to the manner of their aſſembly, he faith ; that - every 
province and citty, did depute certaine perſons, which did repreſent 


* Lib. 2. f. 453. Celeberrimum trium ordinum conventum olim habebant, nobi- 
lium, * facerdotii, plebis.—Scribebat rex ad nobiles antiſtites, oppidanos communi con- 
ſenſu aliquos deligerent, &c. Honor. de regno Galli, f. 537. Ea quidem eſt 
omnium trium ſtatuum aſſemblea, qua totum regni corpus repreſeatatur; ut eſt in An- 
glia, et in Scotia, generale parliamentum-; et in Germania, dieta, 


the 
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the three eſtates of the kingdome, ſome the clergy, others the no- 
bility, and others the ne” w 


Thuanus makes a perticular deſcription of the manner of fitting, 
and proceceding of this councell ; and of the ſeverall places of the 
king, the daulphin, and of all the eſtates *. And of the like afſem- 
blies of the three eſtates in Languedoc, Brittaine, and other parts of 
France, mention 1s made by their owne authors. Of thoſe in Nor- 
mandie, their cuſtomaire will be the beſt deſcription *: the gloſſe of 
it ſpeakes in the language of that time; (as lyable to the ſcorne of 
our finer times, as that which ſome call our law french bicauſe 
ſome of 'our law bookes are written in it, and was the french ſpoken 
and written by the french men; and they who are ready to cavill, 
though they underſtand not what they cavill at, may with as much 
cauſe except againſt our old engliſh hiſtories, or other authors, bi- 
cauſe they write not in the idiom, with the like apiſh coyned words 
as ſome uſe in our time, wheras the old may be as ſignificant ;) and I 
ſhall preſume to putt it in our own tounge, 


« Alſo by the ſaid paragraffe it may appeare, that the prince, the 
praelats, the earles, the barons, and the other wiſe men, called to 
the compiling of the ſaid booke,” © &c. are more obliged to keepe 
what is therin conteined ; for they are not only obliged as others, butt 
perticularly and expreſſely, as the gloſſe gives the reaſon : « for it was 
compiled by their agreement, councell, and cxprany conſent *,” 


Quælibet provincia atque civitas certos deputabat homines qui tres regni ordineg 
referrent, alii populum, &c. L. 20. f. 57 o Grand couſtumier 
de Normandie, f. 1. 8. © Ttem par ce dit paragraffe peult apparoir que le prince, 
le praelats, le contes, et les barons et les autres ſages appelles a la compilation du dit 


liure &c, Car il fut compile de leur volontẽ, conſeil, et conſentement expres. 


Butt 
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Butt France, or rather ſome of her natives, boaſt of being. deli- 
vered out of wardſhip : others ſay, they are brought into more, by 
the abolition of the aſſembly of the three eſtates there. We may 
know the occaſion, and the doing of it from Honorius, who ſaith. ſe- 
verely : that when the luſt of their princes did beare rule, this cuſ- 
tome of aſſembling the eſtats was aboliſhed ;” that in the reigne of 
Lewis 11.“ he was held guilty of treaſon,” that ſpake a wordof reſtor- 
ing this aſſembly; and this king was wont to vaunt, that he was 
now © out of tutelage,” and had no more need of any curators *. From 
that time, the three eſtates were not aſſembled after the antient 
manner until the year 1483, under king Charles 8. who was then a 


minor; and after that, in the year 1561, under Francis 2. and 


never ſince. 


The german diette is conſtituted alſo of three eſtates, the empe- 


ror; the princes eccleſiaſticall and temporall, the lords of the em- 


pire both ſpirituall and temporall ; and the deputies of the imperiall 
citties, the commons. And this is the antient frame of their publique 
councells, wherof Tacitus makes mention : that, © in ſmaller matters, 
the princes conſulte; of greater matters, all conſulte ; butt yett ſo, 
that thoſe things, whoſe determination belongs to the people, are 


handled by the princes alſo . After this, it is ſaid; that they chooſe: 


rulers of the people in publique councell. Theſe rulers adminiſter 


| Juſtice in countries, and townes : and “ to every of theſe princes 100 
choſen out of the people are aflociated, and have with them councell 


| and authority *.” 


© De repub. Gall. f. 583. Hæc conſuetudo congregandorum ſtatuum abolita eft,—. 
Perduellionis reus. — Hors de page. De morib. Germ, & deſcript. Germ. 


p. 636. 637. De minoribus rebus principes conſultant, de majoribus omnes. Ita tamen, 
ut ea quoque, quorum penes plebem arbitrium eſt, apud principes pertractentur. 
8 Principibus ſingulis centeni ex plebe comites, conſilium ſimul et auctoritas, aderant. 


Uppon 
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Uppon the relation of Tacitus Grotius notes : that theſe princes, 
in dignity of difcent and office, are the ſame which afterwards the 
barons and nobles were; and that the governement, among them, 
was not ſuch as among the Gauls, in Cæſar's time, when the people 
were eſteemed as ſervants. Butt the centeni ex plebe, joyned to the 
princes, were the magiſtrates who, togither with the princes, Cæſar 
mentions to have diſtributed the poſſeſſions. And he faith; that among 
the Germans; © there were two councells; a leſſer in which the dayly 
matters, and which often happened, were determined; this was con- 
ſtituted of the princes only: and a greater councell, which had the 


ſupreame power; and that was compoſed of both the eſtates,” that 
is of lords, and commons, with their prince“. 


Paſquier compares the preſent diettes in Germany (contrary to 
Grotius his opinion) to thoſe antient councells of the Gauls ; where 
he faith : that in the fame manner as Gaule antiently had their 
diettes ; we ſee att this day, 'Germany maintaines in greatneſs her 


empire *,” 


Of this conſtitution, of the emperor, the lords ſpirituall and tem- 
porall, and the cittizens or commons, the germane diett continues 
to this day ; and hath bin fo in all ages, with ſome variation in the 

eſtates. For of later years, by the pope's golden bull which ſome 
doe attribute to Charles 4. others to other times; wherof there is 
no certainty, more then this : that by a tacite conſent of the eſtates 


De antiquit. reip. Bat. f. 12. 1 3. Sunt hi principes dignitate generis, ac muneris, 
idem qui poſtea barones, ac nobiles. + Concilium duplex fuiſſe, minus quo 
res quotidianæ et ſæpius occurrentes ordinabantur, id e principibus ſolis conſtitiſſe; majus, 
penes quod ſumma rerum poteſtas, idque compoſttum ex utroque ordine. 

x Paſquier recherches f. 8. De la meſme fagon que la Gaule gentretenoit jadis par 
diettes, nous voyons aujourd'huy VAllemaigne maintenir en grandeur ſon empire. | 
4 Paurmeifir. de juriſdictione l. 2. c. 2. Sd. 38, 


72 Att the ſaid day and place. C. LXXII 


of the empire, the electors, and ſeptemvirall election hath bin re- 
ceived; and the power and dignity therof ſetled, by the ſame con- 
ſent, uppon the arch biſhops of Mentz, Triers and Cologn, and in 
the king of Boheme, the pfaltzgrave of the Rhine, the duke of 

Saxe, and the marques of Brandenburgh ; and theſe 7 princes elec- 
tors have bin as a diſtinct colledge, or eſtate, from the other princes, 


which before that time, they were not. 


Millerus divides the eſtates of the empire into 7 rankes. 1. The 
electors, eccleſiaſticall and temporall. 2. The arch biſhops. 3. The 
biſhops to whome ſome other eccleſiaſticall princes are joyned. 
4. The temporall princes. 5. The prælats, and with them ſome 
abbeſſes are reckoned. 6. The earles and barons. 7. The imperiall 
citties v. He faith, that the eccleſiaſticks doe not come to the diettes 
as ſpirituall perſons, butt as princes of the empire; as our biſhops 
did, by reaſon of their baronies; and, that the princes are called pro- 
ceres imperij, and have votes in all the diettes ". 


Gothofred, and others, write of three eſtates under the emperor : 
as where he faith ; © that the emperor is the head of the German em 
pire, who hath under him three eſtates which, in publique coun- 
cells, uſe to conſult togither in common about the ſafety of the com- 
monwealth *.” Then he reckons the 1. eſtate, of the 7 electors. 
2. eſtate, of the princes eccleſiaſticall and temporall, which are there 
named. And the 3. eſtate, of the free imperiall citties, the cata- 
logue wherof is there inſerted. In the titles of honor * ſome law- 
yers of the empire are cited, who make the like diviſion into three 


m Miller, c. 12. p. 82, $3. a Millerus p. 125. 131, 132. . 2. " 


75. Caput imperii germanici imperator eſt, qui ſub ſe habet tres ordines qui, in comitiis 
publicis, una de ſalute reipublicæ in commune conſulere ſolent. Tit. hon. 
Seld. f. 433. | 

2 eſtates, 


** 
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eſtates, the electors, the princes, and the free citties: and in the ſe- 
cond member they include all who have voice in the reickſtag, or 
diette, beſides the electors; and they are barons, and all above barons, 
or lords equall to them. Uppon all their accounts, diviſions, or 
ſubdiviſions, the reſulte is cleerly this: that the German diette is 
compoſed of the emperor, the princes or lords n and tem- 
porall, and the cittizens or commons. 


Grotius, before noted, affirmes that, by the governement of the 
three eſtates in his countrey, © the princes, and nobles, and commons 
have a long time flouriſhed.” He faith, that the care of the common- 
wealth was commended to the brother of Albert; yett ſo as he 
ſhould governe it by the counſell of the barons, and of thoſe diſ- 
cended from barons, of knights and eſquires, (which are degrees of 
nobility,) and of the good townes:” and in the ſame place he men- 
tions an aſſembly of the nobles, and of all the citties ; and faith, that 
it appears by many examples that not only the greater, but the leſſer 
citties likewiſe were called to their publique councells ?,” In ſumme, 
heere we find plainly the prince, with the lords, and commons, to- 


gither in their publique councells. 


Since their defection from the king of Spayne, ſome of the no- 
bility who joyned with them have allowed to them, and the eldeſt of 
their families in ſucceſſion, a place and vote in their publique coun- 
cells; and they, togither with the deputics of citties, doe make up 
their ſupreame councell which, att this day, 1s called the aſſembly 


of the ſtates generall, 


2 De antiquit. reipub. bat. f. 42, 43. Principes et nobiles et plebs diu floruere f. 34» 
39. Sed ita ut eam ex baronum, baronibus ortorum, equitum ſcutiferorumque, (gradus hi | 
ſunt nobilitatis,) et bonarum urbium conſilio adminiſtraret, —Conyocato nobilium et om 
nium oppidorum conventu. S. 40. 


Vor. II. I It 
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It is time to haſten to a concluſion on this argument; which ſhall 
be with the deſcription of the three eſtates in the Rickſdagh of the 
Swedes and Gothes: whetin I ſhall give little trouble by quotations, 
butt briefly communicate what I had from the members themſelves 
of that councell; and wherof I was an eye andeare wittnes uppon 
the place. Their publique councells are two, the heredagh, and the 
rickſdagh, both . conſiſting of king, lords, and commons: butt the | 
rickſdagh is the ſupreame, and the heredagh, butt a kind of abridge- 
ment of the rick{dagh ; conſiſting of a lefle number of the lords and 
commons than the other whoſe members, of the cittyes and bo- 
roughs and boores, are choſen by the reſpective places that ſend them. 
Butt the members of the heredagh are ſuch as the king perticularly 
ſummons to attend him in councell, and he ſummons ſome of each 
eſtate; butt with this councell, I ſhall not take up time. The ſu- 
preame publique councell is the rickſdagh, conſiſting of the king, 


the lords ſpirituall and temporall, and the commons. 


Theſe publique councells, (as one of their learned countrymen 
avowched,) had their beginning for many ages paſt, a long time ſince, 
wherof the foundation is not to be found. Some among them goe 
as high as to the Hebrewes for their originall of theſe councells; and 
that they inferre partly from the reſemblances to the Jewiſh publique 
councells, wherof ſomwhat is before noted. They alledge, that their 
aunceſtors, the Scithi, had much intercourſe with the Hebrewes, and 
knowledge and imitation of them and their cuſtomes ; eſpecially 
ſome of them being planted in thoſe parts of Afia, which are not 
farre from the land of Canaan. They remember their citty of 
Scarah built, and ſo named in honor of Sarah Abraham's wife, by 
one who was their ſervant ; and the citty of Upfale which tooke its 
name from the river Sale, and Uppo diſcended from Japhet ; with 
4 other 


C. LXXII Att the laid day and place. 9 


other conceits of the like kind, which perhappes would require more 
time and beliefe than can eaſily be found for them. 


Certainly their publique national] councells aroſe with their 
civill ſociety, heere as in other countryes, though probably in the 
beginning not ſo diſtin& ; and in the ſame methode in every parte 
of them as they are att this day, and have bin for about 200 years 
laſt paſt; when their diviſion hath bin by ſome of their authors, 
and ſeemeth to be ſo in their practiſe, into 4 eſtates beſides the king: 
that is 1. the nobility; 2. the clergy; 3. the cittizens; 4. the coun- 
trymen, whom they as in Germany doe call the boores ; yett all 
theſe come butt to the ſame account of king, lords, and commons 


in their rickſdagh. 


The nobility of Sweden conſiſteth of three diſtinct rankes: 1. of 
the earles and barons or graves, as they call them; 2. of gentlemen 
of antient diſcent and pedigree; 3. of ſuch as are newly made noble, 
or created gentlemen by the kings patent, under the great ſeale of 
Sweden: the names and coates of armes of all of them are pub- 
liſhed, and none butt ſuch injoy the priviledges and title of gentle- 
men in that countrey ; all of them are in number about 2 50, who 
are much after the manner of our antient leſſer barons in England. 
And both of the greater and leſſer nobility of Sweden, one only out 

of each family, the eldeſt, and who is the head or chiefe of the fa- 
mily is ſummoned; and bound to be preſent, unleſſe he hath ſome 
imployment abroad, or lawfull excuſe for his abſence; and hath 


place, and equall with the reſt, in their rickſdagh. 


The clergy there are diſtinguiſhed into 3 ſorts: 1. the biſhops ; 
2. the ſuperintendents ; 3. the deputies, or proctors, of the clergy or 


miniſters. The biſhops are, one arch biſhop of Upſale, and 8 other 
| . L. 2 | biſhops, | 


ET 
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biſhops, viz. of Lincopen, of Scara, of Stregnes, of Arbrough, of 
Vexen, of Aboa, of Vibourgh, and of Reval. There are likewiſe 
7 ſyperintendents, viz. of Colmar, of Gothenbergh, of Carol- 
ſtadt, of Gothland, of Dorpaten, of Hermoſum, and of Narven : 
and their power, (though not their title,) with their places and ſuf- 
frage in the rickſdagh, is much the ſame with the biſhops. 


Beſides theſe, there are divers officers called provoſts, in each dio- 
ceſe, wherof every one hath inſpection into 12, 15, or more pa- 
riſhes ; which pariſhes have alſo their reſpective chapleins, and paſtors, 
which are miniſters of the goſpell. Theſe officers, togither with the 
ſeverall miniſters in ſuch dioceſſe, are called togither by the reſpec- 
tive biſhops, and ſuperintendents, uppon the king's letters or writs 
directed to them for that purpoſe : who forthwith calling a ſynode, 
or congregation of the clergy, they chooſe in every dioceſe 10 or 
12 miniſters, more or leſſe according to the greatneſs and quality 
of the reſpective dioceſſes and biſhoprickes, which miniſters each 
biſhop and ſuperintendent doth reſpectively affociate unto himſelfe; 
and they are like unto the proctors of the clergy, which our records 
mention in our antient parlements, and which in effect are the ſame 
thing in the convocation houſe att this day. 


The cittizens are choſen by'the inhabitants, and freemen, of the 
ſeverall citties which uſe to have their deputies in the rickſdagh. 
They are in Sweden, Gothland, Finland, &c. and are reckoned to 
be above 70, a catalogue wherof is to be ſeen. The chiefe of 
them are Stockeholme, Upſale, Norcopen, Gothenbergh, Ni- 
copen, Calmar, Geval, Falna, Wiſby and the reſt. Out of each 
citty, which hath the right of ſending members to the rickſdagh, 
either the conſull or head officer, with a ſenator; (as we ſtile them 
a common councell man) or a cittizen of the citty, joyned with 

him; 
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him; or ſome ſenator with another cittizen, or two cittizens or 
burgeſſes, and in ſome boroughs butt one burgeſſe, are choſen by 
the inhabitants of the reſpective citties and boroughs ; and impow- 
ered by them, as their deputies, to act and conſent in the rickſdagh : 
and the number of theſe deputies is about 120. And none are 
capable of this truſt butt the very cittizens, and inhabitants of the 


places whoſe deputies they are. 


The boores, or countreymen, are indeed ſuch as doe till the land, 
and are imployed in huſbandry affayres: they are of three forts ; 
1, thoſe that doe poſſeſſe their owne proper inheritance, paying a 
certain yearly recognition, and are called ſhattbonders, like our 
ſmaller freeholders within mannors, paying quit rents. The ſe- 
cond fort are thoſe who occupy the crown lands which are imme- 
diately annexed to the king's revenew of the kingdome ; and they 
are called cronobonders, like our farmers of the king's lands. The 
third ſorte are thoſe who dwell uppon, or farme the lands of gen- 
| tlemen ; or have their eſtates by guift or purchaſe, or by any other 
right or title, as our ordinary farmers and coppyholders ; and theſe 


are called frelſebonders. - 


All Sweden is divided into ſeverall provinces ; viz. Upland, Su- 
dermanland, Oſtrogothland, Veſtrogothland, Smaland, Vermeland, 
Halland, Neutia, Veſmannia, Dalecareia, Geftrina, Helphengia, Me- 
delpagia, Angermannia, Hiemptia, Bothnia, eaſt and weſt Lapland, 
north and fouth Finland, Savolaxia, and Carelia, I mention not Li- 
vonia, Pomerland, or Bremen ; bicauſe the inhabitants of thoſe 
countryes ſend not to the rickſdagh, or doe appeare by their de- 


puties there. : 


The provinces before noted are ſubdivided into ſeverall precinds, 
or territories; and of the boores or countrymen ſometimes one, 
ſometimes two, according to the largenes of the præcinct, are 


elected 
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elected by the inhabitants. of each territory. And of them there 
comes to the rickſdagh about one hundred and fifty boores : no gen- 
tlemen, or others butt boores themſelves, being capable to be choſen, 
and to repreſent the boores in the publique councells. In which 
plainly appeareth the ſame frame and conſtitution which was in our 
antient Engliſh parlements ; of king, lords ſpirituall and temporall, 
proctors of the clergy and the commons. And this their old chan- 
cellor aftirmed to be as antient as any of their records, hiſtories or 
traditions doe reach unto. Their word for a gentleman ſignifies a 
nobleman ; and the gentlemen members of their rickſdagh have 


the ſame priviledges as their greater nobility have. Heerin is ſome 


difference, that the deputies of the precincts for the boores muſt be 
no other butt boores, who have an equall vote with the nobility ; 


and is much heerin, though greatly otherwiſe as to other matters, 


for the freedome of theſe commoners : their nobles cittizens and 
burgeſſes, their king lords and commons, is the ſame with ours. 
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Cc H A P. Lm 
So that the ſaid Knights. 


T hath bin before in part noted, that the tenants of great men 
I and meſne lords, as well as of the king, were ſometimes called 
knights : and we find frequent mention in our law bookes of rea- 
ſonable aid to make the ſon a knight; that is certain ſomes of 
money levyed on the tenant to make the ſon and heir apparent of 
the lord a knight; att leaſt if the lord were a knight himſelfe. By 
the ſtatute of Weſtm. 1. it was certaine in the caſe of a common 
perſon : and by another ſtatute it was made alike in the king's caſe. 
And by the taking away of tenures, that charge is taken away 
alſo . | | 


Knights have had, with us, peculiar reſpects and notes of honor; 
as appears in legall proceedings. The graund aſſize in a writ of 
right, which is as a jury, and the higheſt triall by oath that is in 
the law, is to be choſen by knights; and, out of knights, if they can 


be found: and none of leſſe quality ſhould either chuſe, or be 


choſen, unleſſe there be not knights enough to fill the affize. 
Uppon an effoin de malo lecti, 4 knights were to be ſent to take 
view of the defendant ; and it was not ſufficient, if the ſhetife ſent 


eſquires, or any that were of leſſe dignitie*. Upon trialls alſo of 


= Breton c. de priſes des avers c. 36.—2 5. E. 3. c. 11. . 2. 7. 
H. 4. f. 3. & 20. Br. tit, Droit de recto. 18. 15. E. 4. 1. Bracton. I. de Effoin. 3, 
H. 3. tit. Eſſoin. 186. 187. 120. Regiſt. origin. f. 8. 9. | 


actions, 
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actions, where a baron of parlement is plaintiffe or defendant, the 
baron may juſtly challenge the pannell, unleſſe one knight att leaſt, 
be returned of the jury: which as it is a priviledge to the baron, ſo 
it is an honor to the order of knighthood. 


Breton, in the perſon of E. 1. recites the law, that ſome offences 
are more puniſhable, (as a treſpas committed in time of peace by 
ruffians and other vile perſons,) againſt knights, or other honorable 
perſons : in which caſe we will, that if the ruffian be attainted att 
the ſuit of any knight, that he hath ſtrucke the knight by felony; 
without cauſe given by the knight, that the ruflian doe looſe his 
hand wherwith he committed the treſpaſſe ©.” And in the pipe 
rolles of H. 2. one is fined 1001. for ſtriking a knight: and ano- 
ther, att 40 markes, bicauſe he was preſent when the knight was 
compelled to ſweare, that he would not complaine of the injury *, 


It hath bin before noted, that uppon proces to levy the kings dets, 
the equitatura, or the horſe and armes of a knight, were not to be 
medled with: and the reaſon is given, „ leaſt he, who in dignity i 18 
made a knight, be forced to go on foote .“ 


For the uſe of ſeales, to belong to knights only, there is a miſtake; 
and the uſe of them was promiſcuous to any. Alſo the having a 
ſupply of full age, by receiving the dignity, is a ſpeciall honor given 
to the knighthood. For though it be regularly ſuppoſed in law, that 
no heire of a tenant, by knights ſervice, is able to doe the ſervice 
himſelfe, untill he be of the age of 21 years; which is the ground 


© Cap. d'Appeal des maihems—Que il eit feru per felonie, ſang deſert de Chivalier, 
que le Ribaud perd ſon poin dont il treſpaſſa. * Rot. magn. Pip. 29. H. 2. 
London. PLiTa Ranulphi de Glanvilla, + © Gervas. Tilſber, MS. in recept. 
Scac. Weſtm. 1. c. 43. Reg. orig. f. 100. Ne qui dignitate factus eſt eques pedes 
cogatur incedere, 12. tit, bon. Seld. p. 785. 

of 
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of wardſhips: yett if any ſuch be knighted, of what age ſoever he 
be, he is adjudged as of full age, and ſhall not be in ward. For in 
regard that, by the lawes of honor, he is adjudged to be a knight; 
therfore by the common law, he is likewiſe adjudged fo able to doe 
the ſervice, as that his body needes no further tuition of a guar- 
dian over it. And fo is the law in practiſe att this day: and ſo it was 
antiently, as appears by the grand charters of king John, and H. 3 *. 


The priviledge of precedence, and place given to knights, is ſuffi- 
ciently knowne ; and of all other honors, and dignities. He hath pre- 
cedence of all eſquires, except the ſons of lords; and, of thoſe 
knights which are puiſne to him in the creation, except by office 
they have place before Him: his eldeſt fon is by law an eſquire, 
wherof more may be noted elſewhere. 


For the place and precedence of the lords, and great officers, an 
act of parlement was made under H. 8. intituled “ for the placing of 
the lords: and they are there ſett downe, according to their ſeverall 
rankes, and orders. And the king, who is the fountaine of honor, 
determines all controverſies in his owne perſon, touching place and 
| precedence of all perſons. Therfore king James made two decrees 
uppon queſtions of precedence ; the one touching a controverſy be- 
' tween the younger ſons of viſcounts and barons, and the baronets. 
Another decree was made, by'the ſame king, touching the order of 
baronets; and that was alſo under the great ſeale*. And there are 
divers decrees, about the laws of precedence, in divers patents to per- 


ticular perſons. 


© 5 Ja. Co. 6. rep. f. 73. Plowd, Com. f. 166. 167. 8. rep. Co. f. 173. 
Milles, Catalogue of Honor, p. 62. 10 Jac, rot. pat. part. 10, m. 8.— 
34. Ja. rot. pat. pt. 2. n. 24. 13 Martij. 
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In like manner there be orders of precedence touching eccleſia- 
ſticall perſons, moſt of which are ſufficiently knowne. 


By the imperiall law, knights had divers priviledges antiently in 
making of teſtaments, in being free from impriſonment and ſuch 


more: butt this was (ſay ſome of their lawyers) if they lived in the 
wars, and were truely milites. Others ſay, that they ought not to 


'be impriſoned for debt, nor putt to torture, by reaſon of their dig- 
nity. Others deny that knights, made as in theſe times, have Soy 
.of thoſe antient . belonging to them *, 


In France the ſame 3 was as with us, for aides due to the 
king, and other lords, when their eldeſt ſons receive this dignity. 
And when one is there made a knight, though he were not a gen- 
tleman before, yett by being knighted he becomes noble. Theſe 


knights had likewiſe a peculiar right of uſing a ſeal, which others 


had not *. 


The knights of Spayne had great regard, and priviledges. Some 


were of opinion, that for 7 years after his knighthood, he was to 


ride with his ſword and cloake in time of peace; and, all armed in 
the time of warre. None was to ſitt before them in the church, 
but kings, prelats, or great lords; or other, clergy men, that reade 
divine ſervice”, The like order was obſerved in giving the pax to 
them. None was to ſitt att the table with them, or to contend in 
argument with them, unleſſe he were a knight; or eminent for 
bloud, or virtue. None might breake his houſe, butt by expreſſe 


* Tiraquel. de nobil. & Petr. Belug. Spec. rubr. Princ, 20. F. 8. Bald. ad I. 1. i. 
tit. Qui bonis cedere poſſint. Fr. Zoanet. tract. de Imper. Rom. F. 68. &c. 
3 Choppin. de Dom. 3. I. 3. tit. 4. art. 8. & tit. 26. §. 14. Bertram. argentr, in 
Conſuet. Brit. art. 88.—Auguſt. de Paz, Phiſtoir de — maiſons de Bret. p. 523. 
— 3 l, 23. 24. &c. tit. 21. pt. 2. 
| | com- 
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commaund of the king, or of his chiefe juſticeb . His horſes and. 


armes were not to be taken from him in any ſuite, (as it was with us,) 


unles nothing elſe were to be found; and in that caſe alſo, the horſes 
of his awn ſaddle were priviledged*., And if any of his goods were 


to be attached, it muſt be whileſt neither he, nor his wife, were pre- 


ſent. He was not to be putt on the racke, unles for ſuſpition of trea- 
ſon : neither was he to be putt to death, as an ordinary perſon ; butt, 
to be beheaded. Whither theſe, and ſeverall other priviledges anti- 
ently belonging to their caualleros, are allowed to the preſent knight, . 


is diſputed by their lawyers, 


The Swediſh knights (as ours) are poſſeſſors of fiefs, which they - 
hold of the king ; and conceive themſelves ſo bound therby, that. 
uppon publication of any warre they ever with readines, att their 
own charge, prepared themſelves to be a part of the army“. 


For matter of place, and precedence we find among the Jewes, by 
their Miſnajoth, and the Jeruſalem Talmud, this liſt. A maſter of 
the law is-before the king ; the king is before the high prieſt ; the 
high prieſt, before the prieſt annointed for the warre ; the annointed 
for the warre, before a chiefe of any of the prieſts courſes ; ſuch a 
chiefe, before the head of a family; the head of a family, before a 
commaunder of the revenue of the temple ; ſuch a commaunder, 


before a treaſurer of it; a treaſurer, before an ordinary prieſt ; an or- 


dinary prieſt, before a Levite; a Levite, before an Iſraelite; an Ifraclite, 
before a Mamzer (or baſtard gotten in inceſt;) a Mamzer, before a+ 
Nethin (one diſcended of the Gibeonites ;) a Nethin, before a Proſe- 


lite; and a Proſelite, before a manumitted Bondman*, Butt this is 


» Sinon por mandado del Rey, o por mandado de Juſtitia, © Ordin, Caſtell. . 
I. 4. tit. 1. I. 12. & ib. Perez. ? Olaus hiſtor. ſeptentr. I. 14. c. 7. 
4 Tit. Horaijoth. f. 48. col. 2. & Babilon. ad eund, f. 18,—Deut. 20, 2.—1 Chron. . 


. M 2 to : 
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to be underſtood, ſo long as they be all of equall quality; and ſeemeth 
only for places att the ſchooles, or att publique lectures of their law: 
and if a Mamzer were well ſtudyed in the law, and the high prieſt 
ignorant, ſuch a Mamzer is before ſuch a high prieſt*. Generally 
in place and precedence, with them, ſeniority of birth was regarded: 
-which cauſe of precedence was in old Sparta, and eſpecially in the 
colledge of Augures of Rome, who gave it to the eldeſt, as due to 
them, to have place before the younger; which alſo is generally re- 
ſpected. Fett offices, both military and civill, and degrees and titles 
of honor, according to the pleaſure of the beſtowers of them, and 

the lawes of ſeverall countryes, doe accordingly carry place and prece- 
dence with them. | | 


Rabbi Abelidns Zacuth. Sepher. Juchaſin, f. 16. a. Cicero de Senec- 
tute. Majores natu augures anteponebantur, | | 
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Have full and ſufficient power, 


HIS writ directs, that theſe knights of the ſhire ſhall © have 

full power :” they are to be plenipotentiary meſſengers, and 
deputies of the people ; without any ſecret inſtructions, or reſerva- 
tions of power, which may retard the great affayres of the nation ; 
ſuch as princes oft times ule to give to their ambaſſadors, and agents. 
Yett their power is not to be like that which the pope aſſumes to 
himſelf, when he recites in his bulles : © although, of right we 
cannot doe it; yett out of the fullnes of our power we graunt in- 


dulgence*,” &c. Their power mult be a full power; butt not ſuch 


a fullnes of power as to doe what of right ought not to be done. 
And therfore in ſome difficult propoſalls from the king, although 
they had full power from their countryes ; yett for the weightynes 


of the buiſnes they, in prudence, have thought fitt to anſwear in 


this manner. 


« The commons made aniwear, that they knew and tendred the 
king's eſtate, and were ready to aid the ſame; only in this new 


device they durſt not agree, without further conference with their 


countries: and ſo, praying reſpite untill another time, they pro- 


miſe to travell to their countries.“ 


* Quanquam de jure non poſſumus, tamen ex plenitudine poteſtatis, &c. 
v 13. E. 3. rot. parl. n. g. 
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As they are to have full power, ſo it muſt be ſufficient ;* and if 
it be ſufficient” for the buiſnes for which they are ſummoned, it is 


« full;” and fo the full power is a ſufficient power. And this is 


given to the knights by the indentures, ſealed by the freeholders, in 
which commonly are inferted the following clauſes of the writ ; 


«* to doe, and conſent to, ſuch things, &c. which are the generall 
powers given them, 
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For themſelves, 


T is the waſdome of our law, that acts of parlement are equally 
J binding to the makers of them, as to the reſt of the people : 
and though the knights of the ſhire doe repreſent all the com- 
monaltie of the countey, and bind them all by their publique reſo- 
lutions ; yett are they not exempt themſelves from the force of thoſe 
lawes which are made by them ; but, are equally ingaged to ſubmitt 
to them, and obey them, as thoſe whome they repreſent ought 
to doe. 


If they graynt a tax uppon the people, they themſelves muſt pay 
their ſhare of it: if they make a ſevere law, they themſelves, as 
much as others, are lyable, to the penalties therof, They cannot 
prejudice the people's rights, and liberties, butt they prejudice their 
owne. They are impowered for themſelves, as well as for the com- 
monaltie of the countey and ſhall taſt themſelves, as well as others, 


of the good or evill fruits of their conſultations :- and therefore will 
be the more provident, and wary, in their determinations. 


The difference between the conſtitution of the lords, and com- 
mons, in parlement [is this.] The lords repreſent themſelves only: 


the members of the Houſe of Commons are there for themſelves, 


and for all the commonaltie of the ſeverall places for which they 
ſerve. Yett the lords doe not only act for themſelves ; butt joyning 
with the commons, and having his Majeſtie's royall aſſent, their acts 


thus paſſed are for themſelves, and for all the lords and commons of 
the kingdome. | 2 
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| Hi is a great truſt repoſed in the knights of ſhires, to have the 

power of the whole commonaltie of a countey, of many thou- 
ſands. of people, conferred on them. So that whatſoever theſe 
knights, with the reſt, ſhall doe and conſent unto, in parlement, 
doth bind all the commonaltie not only of the countey for which 
they ſerve, butt of the whole kingdome. And bicauſe the members 
of the Houſe of Commons have power for © the commonaltie” of the 
ſeverall counties, and places, for which they ſerve ; therfore they are 
frequently ſtiled the commonaltie, that is, by repreſentation they are 
the commonaltie : and their acts are the acts of * the commonaltie,” 
from whom they have their power, and who are bound by them. 
So it is expreſſed in the ſtatute of Weſtm. 15. © the king by his 
counſell, and by aſſent of the archbiſhops, biſhops, abbots, priors, 
earles, barons, and all the commonaltie of the realme thither ſum- 
moned, hath ordeined, &c.” In another ſtatute * the expreſſion is, 
«« the prelats, earles, barons, and. the commonaltie, have faid, &c.“ 
So the ſtatute, which releaſeth the malteut © of wools, ſaves the cuſ- 
tome of wools graunted before by © the commonaltie.” In his ſon's 
time, it is ſaid, the king, © by aſſent of the prelats, earls, barons, 
and commonaltie, hath made theſe acts, &c.” The like is to be 


.. E. 2 | © In the original ſtatute, “ nale toute.“ (M.) 


ſeen. 
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ſeen in ſundry other acts of our parlement where, bicauſe the mem- 
bers of the Houſe of Commons doe repreſent, and are impowered 
by, the commonaltie of the ſeverall places for which they ſerve; 
therfore their acts are called the acts of, and doe bind, the commo- 


naltie of the whole kingdome *. 


© 25. E. 1. c. 7.—31. E. 1. c. 1. Stat. Yorke. 12. E. 2. 1. E. . 2. E. 3 
14. E. 3. Stat. 2. 15. E. 3. c. 1. 25. E. 3. præamble. 31. E. 3. præamble. 5.R. 2. 


Vol. II. N . 


c H A P. LXXVII 
Of the ſaid countey. 


HE freeholders of the countey, who can diſpend forty ſhil- 


lings yearly, doe give full and ſufficient power to the knights 


elected by them to ſerve in parlement, for themſelves, and for the 
commonaltie of the ſaid countey. To this ſome have objected 3 
why ſhould the freeholders who have 408. per nn. bind all the reſt 
of the inhabitants of the countey, who are as much the commo- 
naltie of the countey as thoſe freeholders are; and their lives, liber- 
ties, and eſtates as much - ſubject to the power and acts of thoſe 
knights, as the freeholders who chuſe them; and therfore in equity, 
and reaſon, all the reſt of the commons of the countey, as well as 


the frecholders of 40s. per ann. ought to have their votes in the 


election, and impowring of theſe knights of the ſhire, who repre- 
ſent and act for them? 


To this may be anſweared; that before the ſtatute made in H. 6. 
time, which reſtraines the clectors to freeholders of 408. per ann. 


all the inhabitants, cr att leaſt all the freeholders of the countey, 


had votes in the election; and they, according to cuſtome and law, 
choſe only two perſons to repreſent them in parlement, and gave 
them ſul! power; who, with the reſt of the members ſo impowred, 

made 
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made a law * reciting : * that by reaſon of the outragious®, and 
exceſſive number of electors, manſlaughters, riots, batteries, and 
diviſions did ariſe ; to prevent which it was enacted, that none ſhould 
be eleors, butt ſuch freeholders as could expend 40s. per ann.” 
So this was by a law, wherin their owne conſent was involved; and 
hath ſo continued for 230. years. And it were daungerous to 
chaunge ſettled lawes made for good order, and to prevent miſchiefe. 


. H. 6. . b The act in the original reads, “ par trop graunde et ex- 
ceſſive nombre dez gentz demurrantz deinz meſmes les countes.” Sir Bulſtrode White- 
locke ſeems to render trop graunde, by outragious : and the vulgar tranſlation has three 
epithets, viz very great, outrageous, and exceſſive, Vid. Statt. at Large, Vol. i. p. 584. 
Edit. by Ruff head. (M.) ; 
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r. LXXVICT 
And the ſaid cittizens. 
ce Citizen is deſcribed by Bodin to be nothing elſe butt a free- 


man, who is obliged to the ſupreame authoritie of another *. 
That a father of a family, when he goes abroad out of his owne 
houſe where he hath domeſtique rule, and joynes himſelfe with 
other princes of families for the management of their common af- 
fayres : then he looſeth the name of a lord, and father of the fa- 
mily, to make himſelfe a fellow cittizen ; and goes out of his 
houſe, into a citty. And properly a cittizen is one who inhabiteth 
in a citty, or is free of a citty. Yett by our lawe, (and the lawe of 
other countries,) one may be a free man and a cittizen of London, 
and dwell at Yorke*. 


There is a cittizen of a citty ; a cittizen of a commonwealth ; a 
cittizen of the world; and a cittizen of the new Jeruſalem, a fel- 
lowe cittizen of the ſaints. Of cittizens of perticular citties ſom- 


what hath bin noted. A cittizen of a commonwealth is a terme 


uſuall among the old Græcians, who called governement, politeia, 
from their word for a citty ©: and all ſubje& to one governement, 
of - one ſtate, were called cittizens of that commonwealth bicauſe 


Jo. Bodin. de Repub. J. 1. c. 6. p. 71.—Eft autem civis nibil aliud quam liber 
homo, qui ſummæ alterius poteſtati obligatur, d H. 13. Jac, MS, rep. cas, 20. 
H. 7. © ToAtleiz dh. | 
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ſome eminent citty, as Sparta, Athens, and the like, was the head 
of that governement, and commonwealth. Therfore all who were 
ſubject to that cittie, and injoyed the priviledges therof, were termed 
cittizens of that commonwealth, wherſoever they did inhabite. So 
it was of the cittizens of Rome : and all that were of the orbis 
- romanus, of the roman world, of that empire, were cives ro- 
mani, cittizens of Rome, by the old conſtitution of Antoninus 
Pius“; and the reſt were by the Romans called gentes, or gentiles, 
as well as barbari. And the Latines, in the idiotiſme of chriſtia- 
nity, att firſt uſed their worde gentes, for the ſame which our 
engliſh moſt commonly turnes, gentiles, pagans, and heathens ; 
eſpecially in the new teſtament, The French ſay payens, for 
pagans; and the Dutch, heyden or heydenen, which is butt our 
heathen. The Latines borrowed this ſpeech from the Græcians, 
who uſe to expreſſe thoſe nations which are different from them- 
ſelves, by the name of the nations; as in that of our Saviour in- 
ſtructing the Jewes, where he faith : all theſe things the na- 
tions, or the gentiles, ſeeke.” And fo that greeke worde ſignifies 
moſt frequently in the Acts of the apoſtles, and the Canonicall 
epiſtles*. EH. 


The Græcians tooke this appellation from the Jewes, who uſed 
the word “ goiim” for all other nations butt themſelves ; as we have 
it in Moſes, where he faith ; that the poſterity of Japhet divided “ the 
iſles of the nations.” So one of their Rabbins ſaith : every man 
that is not an iſraelite they call © goi;” as if you ſhould fay, he is of 
another nation. Thus we call all thoſe who are not chriſtians, or 


* F. de Statu homin. 1. 17. & novel. 78. c. 5. 6. e Ta ken var 728 
rer rd tn emigntes Mat. vi. 32. Lu. xii. 30. Acts xxviii. 6. Rom. i. 5. 


T 2213 Gen. x. 5. N — Elias Levita in Thiſbit. Rabbi D. Kimchi, &c. 
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jewes, gentiles; and thoſe who are faithfull chriſtians we call 
cittizens of the new Jeruſalem. And the apoſtle uſeth the like ex- 


preſſion, where he faith. © Now therfore ye are no more ſtrangers, 


and foreigners ; butt fellow cittizens with the ſaints, and of the 
houſhold of God“. St. Paul eſcaped the malice of his adverſaries 
by challenging the priviledge of being free borne, a roman : how 
much more, and greater priviledge, have thoſe who ace fellow cit- 
tizens with the ſaints ? ſuch ought all thoſe to be who are elected to 
ſerve God, their king, and countrey, in thoſe high and weighty 
affayres of parlement committed to their truſt, _ 


£ Eph, ii. 19, 
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CH a M km 
And burgeſles, 


HERE is no difference between a cittizen and a burgeſſe; 

butt, one is a deputy uſually of a greater, the other of a 

leſſer town or place: but their power is alike, and their truſt the 
ſame. The writ directs full and ſufficient power to be given to the 
knights of ſhires ; and, full and ſufficient power to the cittizens © and 
burgeſſes“ Their commiſſion is all alike ; and their power, equall. 
The vote of a burges is of the ſame force with that a cittizen, or 
of a knight of the ſhire; and there is no diſtinction of power, or 
ſuffrage, amongſt them. And-ſo they were formerly called, and 
eſteemed. The inhabitants of citties were called“ burgenſes : *” 
and the Saxons, and Germans, called a city a borough, and a bo- 


rough a citty. Livy and Strabo calles them caſtellani : and bur- 


geſſes are defined to be inhabitants of townes, and boroughs, in- 


cloſed and fortefyed; Littleton ſpeakes it ſhortly and cleerly : that 


« from the antient townes, called burghs, come the burgeſſes to 
parlement*.” And the coment, uppon him, faith ; © that every 
borough incorporate, that had a biſhop within time of memory, is 
a cittie.“ So that in effect, a borough, and a citty ; and cittizens, 


and burgeſſes; differ only in name, not in power, or priviledge. 


a Spelman Gloſſar. verbo Burgenſes. > Littleton Sect. 164. 


And 
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And as they are the ſame in commiſſion; ſo ought they (as neere as 


may be) to be the ſame in judgement. And doubtles both knights, 
cittizens, and burgefles ; king, and lords, and commons; ought to 
be the ſame in their deſignes, and indeavours to ſett up the honor 
of God, the union of his peace, the honor of the king, the peace 
of the kingdome, and the good and wellfare of all the counties, 
citties, and boroughs of England, | 
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For themſelves. 


FTVHIS is a good word in the opinion, and practiſe, of ſome 


members in former publique councells, “for themſelves ;” 
who have bin ſo much for themſelyes, that they have found wayes, 
by being in ſuch imployments, to build up their owne fortunes 
though upon the ruine of others. I may diſcourſe the more freely 
on this ſubject, not having added ſixpence to my eſtate, by all my 
imployments for 20 years laſt paſt: butt many have growen rich, 
and bin exalted to præferrements from thoſe imployments ; and 
continue fortunate. Too many heertofore have bin more for them- 
ſelves, than for the publique; wheras they were impowred “ for 
themſelves, and for the commonaltie: and ſurely the duety of that 


- commiſſion is not performed, where themſelves grow rich, and the 


commonaltie poore. It is a hatefull thing to all, when truſtees 
ſeeke their owne greatnes, and advantage; to the prejudice of thoſe 
for whom they are truſted : when they are more ſollicitous, and di- 
ligent, to increaſe their private wealth, than the commonwealth 
of the kingdome. They never were impowred to be thus, « for 
themſelves.” It was one of the qualifications of Jethroe's judges, 
to be men hating covetuouſnes ;” and the Rabbins call it con- 
tempt of ritches. Surely none are greater judges than members of 
parlement : and none ought more to hate covetuouſnes, and to con- 
temne riches, than they. Our lawes have bin very ſevere againſt 

VOI II. — 1 
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the offence of bribery, and taking guifts, wherby judges and officers 
uſe to enrich themſelves; and this was extended even to private 
perſons : inſomuch as the lawes of king Æthelſtan provide, that 
« if any one take a reward of a theef, wherby another's right is 
prejudiced ; he ſhall forfeit the price of his head*”. And in our 
antient law booke called the Mirroir of juſtices, it is recited for the 
law, in the french of that time, that, to thoſe officers who re- 
ceive their certaine ſalary from the king, it is not lawfull to take 
any thing of any of the people*.” As unlawfull it is for thoſe who 


ſerve in parlement, to whome the law allowes a certaine falary, to 
take any guift, bribe, or reward of any of the people who have 


buiſnes depending in parlement : and more criminous, and puniſh- 
able in them, than in inferiour judges. 


The ſtatute of magna charter promiſeth ; © we will ſell to no man 


right, or juſtice *:” which was the good old law of Edward the 


confeſſor. Butt (faith Henry Huntington) in the time of W. 1. 
after he had wholly ſubdued, and ſetled, the Engliſh under his ſub- 
jection; * All the princes, or chiefe officers, were ſo blinded with: 


the covetuouſnes of gold and filver, that it might truely be faid of 


them: no man cares from whence he hath it; butt have it he 


muſt.” And, they, who were called juſtices, were the head of 
all injuſtice *.” And this will be the caſe of a kingdome, if their 
publique counſellors ſhall ſeeke themſelves, more than the publique: 


good. 


Leg. Æthelſtan. c. 64. b Mirroir des juſtices e. 2. S. 4. Et à ceux. 


Miniſtres que pernent lour certeine de le Roy, ne liſt rien aprendre de nul del people. 


C. 29. Nulli vendemus rectum vel juſtitiam. 4 Hen. Hunt. hiſt. J. 6. 
P- 370. Principes omnes auri et argenti cupiditate adeo cæcati erant, ut illud de iis vere. 
dici poſſit : unde habeat nemo quzrit ; ſed oportet habere.—Qur juſticiarii vocabantur 


caput erant omnis injuſtitiae. 
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Mathew Paris relates the caſe of Henry de Bathonia, a learned 
knight and f{killfull in the lawes, one of the juſtices and principall 
councellors to H. 3. who © gaped ſo after ſhamefull gaine, by right 
or wrong, that in one Eyre of juſtice, it was ſaid, he appropriated 
to himſelfe more than. 2001. lands a year-.“ And in his office of 
juſticeſhip he feared not, treacherouſly, to empty other men's purſes 
to fill his owne; growing therby in a ſhort time extraordinary rich 
in rents, monies, gold and ſilver: which hath bin the caſe of other 
councellors ſince that time. The judgement againſt Henry de Bathe, 
after much conteſt about him, was a fine of 2000 markes impoſed 


in parlement. 


The next memorable example of juſtice againſt corrupt, cove- 
tuous judges, and more ſevere than the former, was that of king 
E. 1, when the chiefe juſtice Hengham was fined 7000 markes; 
Adam de Straton was fined 32000 markes; and nine other Judges, 
in ſeverall great fines : and Sir Thomas Weyland chiefe juſtice had 
all his goods, moveable .and immoveable, ſeiſed; and he was ba- 


niſhed the kingdome. Uppon which the hiſtorian breakes out. 


O divine, and ſtill neceſſary ſeveritie; only able to breake the per- 
nicious combination of men that, under the profeſſion of law and 
offices of juſtice, make marchandize of honor, juſtice, law and 
conſcience: which cannot, in the end, but bring forth ruine, and 
confuſion ! Att this time (faith our author) the king conftreined all 


his juſtices to ſweare, that from thenceforth they would take no 


penſion, fee, or guift of any man; except only a breakefaſt, or 
the like preſent. Butt the oath of the juſtices was more fully en- 


© Mat. Par. p. 785. 788. 793. 794. an®. 1251. 35. H. 3. Adeo turpibus, per fas et 
nefas, emolumentis inhiabat, ut in uni ſola itineratione juſticiaria dicebatur, pluſquam 


ducentas libratas terrz ſibi appropriare. f 17. E. 1. Speed Hiſt. p. 635. Stow 


Chron. 17. E. 1. &c. 
8 6 acted 
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acted in his grandchild's time: in which oath a clauſe is, that 


ye take not by your ſelfe, or by other, privily nor appertly, guift 
nor reward of gold nor ſilver, nor of any other thing which may 
turne to your profit, unleſſe it be meat or drinke and that of ſmall 
value, of any man that ſhall have any plee or proceſſe hanging be- 
fore you, as long as the ſame proceſſe ſhall be ſo hanging; nor 
after, for the ſame cauſe: and that ye take no fee, as long as ye 
ſhall be juſtice, nor robes of any man great or ſmall; butt, of the 
king himſelfe . The ſame. clauſe, in effect, is in another act two 
years after. | 


The next precedent of note was the caſe of Thorpe, chiefe 
juſtice of the king's bench, and judge of aſſize; who for taking 
bribes was indicted before commiſſioners who adjudged, that 
Thorpe malitiouſly, falfly, and rebelliouſly as much as in him lay, 
and for the cauſes expreſſely known to him, had broken the oath of 
our lord the king, which he had to keepe towards his people : that 
therfore he fhould be hanged*;” and that all his lands and tene- 
ments, goods and chattells, ſhould remaine forfeited, The king 
ſtayed the execution; and cauſed to be brought before him, in full 
parlement, the recorde of judgement had againſt Thorpe; and 
cauſed the ſame to be openly read before the nobles of the parle- 
ment, to heare every of their advice: all whom affirmed the judge- 
ment to be rightly given; conſidering that he had, againſt his oath, 
received bribes. And therfore it was agreed by the whole parle- 


5 Stat. 18. E. 3. c. 8. Oath of the juſtices, * 30. . 43.06 , . 3. 
rot. Parl. pt. 3. m. 2. dors. 25. E. 3. rot. pat. pt. 1. m. 17. Quia prædictus Willi- 
elmus Thorpe, qui ſacramentum domini regis, quod erga populum ſuum habuit cuſ- 
todiendum, fregit malitioſe, falſe, et rebelliter in quantum in ipſo fuit; et ex cauſis 
ſupradictis ad ipſum Willielmum expreſſè cognitis, ideo ſuſpendatur.— 25. E. 3. rot. Part. 
n. 10. | 
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ment, that if the like caſe ſhould heerafter happen, the king might 
take to him ſuch nobles as he ſhould beſt thinke; and therin doe 
according to his pleaſure. And this calc is againe remembred, and 

cited in parlement, uppon the like occaſion *. 


Richard Lyons was accuſed, among other things, for buying 
debts due to the king for ſmall values; and for taking ſpeciall 
bribes to pay ſome the king's due debt, by way of brocage. He 
was committed to priſon, att the king's will; and all his lands, te- 


nements, and goods ſeized to the king's uſe : and he was disfran- 


chiſed ©. 


In the fame parlement the lord Latimer was accuſed by. the 
commons, among other things, for that in Britain he and his 
officers had taken of the people, in victual and ranſomes, againſt the 
king's will, to the ſomme of 240001. and other ſommes'. He was 


awarded in full parlement, by the biſhops and lords, to be in priſon ; 


and to make fine, and ranſom, att the king's pleaſure. Whereuppon 


the commons required, that he might loſe all his offices, and no 


longer be of the king's counſell : which the king graunted. 


Att the ſame parlement William Ellis, for extortions as deputy 
to Lyons, was impriſoned ; and made fine att the king's pleaſure”, 
And John Peache, for a monopoly to fell ſweet wine in London, 
and taking 48. 4d. a tun for it, was impriſoned att the king's will; 
and to make recompence to all parties grieved. And the lord Nevil, 
for buying the king's debts, and taking money of a lady, and others, 
to pay them ; although that which he received of the lady was of 
her own good will: yett judgement of impriſonment, and loſſe of 


3 10. R. 2. rot. parl. n. . | k 50, E, 3. rot. parl. n. 17. 18. 19. 20. 
N. 21. 22. 23. &. = N. 31. 32. | 


lands, 
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lands, and goods, and offices, was given of him; and that he ſhould 
make reſtitution of 951. to the executors of the lady *. 


In R, 2. time the commons, in parlement, petition for remedie 
againſt the extortions of ordinaries for probate of teſtaments : and 
againſt the flights of falſe ſummoners, there uttered ; unleſſe the 
poore doe bribe them with money, which they call the biſhop's 


almes®. 


The like proceedings have bin in parlement againſt ſoldiers, for 
undue taking of money: as againſt the biſhop of Norwich; and 
after much debate the chancellor concludeth. That although the 
king might paſſe on the biſhop as on a temporall lord, by reaſon 
that he tooke uppon him to ſerve him-as a ſoldier, and had the 
ſword carryed before him contrary to his profeſſion ; the king never- 
theles for that time ſpared his impriſonment : butt for his other de- 
faults, and villanies, the lords, by aſſent of the parlement, adjudged 
him to make fine and ranſome att the king's pleaſure; and it was 
commaunded him, to have no longer the ſword carryed before 


him. : ; 


Croſſingham was accuſed for ſurrendering a caſtle in Flanders to 
the king's enemies, for money ; and was committed to priſon ?. 


Sir William Elinſham, and others, for receiving ſeverall ſommes 
amounting to 20000 frankes of gold for giving up of holdes and 
fortreſſes, had judgement : to pay to the king of what they had re- 
ceived; and to remaine in priſon, untill they had made fine and 
ranſome with the king. 

" N, 33-—N. 34. * 2 8. 2. rot; Parl. u. 46. P 7. R. 2. rot. 


Parl. n. 15. &c. & 23. 1N. 17. And of one of them (Sir William 
de Hurnedon), the body and goods to be at the king's pleaſure. Cotton's Abridge- 


ment, p. 294. (M.) , 
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In the ſame parlement the commons petition ; that the juſtices 
of both benches, and barons of the exchequer, may be ſworne be- 
fore the king, lords, and commons, to doe without conſideration. 
The anſwear is: * are ſworne already; and, if need be, ſhall be 


. . 


In the ſame king's time, in parlement, Sir Michael de la Poole, 
earle of Suffolke, and chancellor of England, was accuſed for pur- 
chaſing lands to a great value of the king, while he was chancellor , 
contrary to his oath to promote the king's profit: and though this 
was uppon an exchange for cuſtomes, wherin the chancellor had an 
intereſt ; yett bicauſe he had the king's land, and for that he tooke 
1001. of a prior before he could be admitted to a priory, of which: 
his ſon had a graunt before; it was adjudged: that for breach of 


his oath the mannor and hereditaments, which he had of the king's 


guift, ſhould be ſeiſed into the king's hands, with the meane profits; 
and the like for the lands exchanged, and for the profits which he: 
tooke out of the priory ; and he was committed to priſon *. 


In H. 4. time the commons petitioned, that all the king's chiefe 


_ officers may be ſworn to ſhun all briberie ; wherof the attainted to 


looſe all he hath. The king's anſwear is: that every ſuch officer, 


* uppon attaint, ſhall be puniſhed for his miſdoing ; otherwiſe, the 


ſtatutes made doe ſuffice *. In another parlement of this king the 
commons petition ; that none of the king's chiefe officers, or judges, 
there named ſhall take any bribe, or reward, on paine to anſwear 


* 7. R. 2. rot. Part. n. 24, 25. t 10. R. 2. rot. Parl. n. 6. &c. In 
what is called Cotton's Abridgement, No. 12. it is: “ After anſwer and replication 
made - the ſaid earl, at the requeſt of the commons, for the grievous offences againſt 


bim ſurmiſed, was arreſted by the king's commandment, and committed to the keeping 


of the conſtable of England; and after let to mainpriſe. (M.) 
u. H. 4. rot. Part. n. 100. 


treble 
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treble to the king: to which in the margent it is written; it is re- 
ſpited by the prince and councell “. 


In the parlements 18 and 21. Jac. Sir Giles Mompeſſon, and Sir 
John Michel *, uppon impeachments by the commons for promot- 
ing monopolies, corruption, and other miſdemeanors ; were fined 


and impriſoned ; and Sir Giles, degraded of his knighthood. 


The viſcount of St. Albans, to the note, © that riches may be of 
” aunſwears : that this 
is in imagination, not alwayes in fact, (wherof ſome have experience). 
For certainly (faith he) great riches have ſold more men, than they 
have bought out. He gives this excellent counſell. ** Secke not 
proud riches; but, ſuch as thou maieſt get juſtly, uſe ſoberly, diſtri- 
| bute cheerfully, and leave contentedly “.“ If he had followed his 
own counſell, the ſentence had not bin-paſt againſt him in parle- 
ment for corruption; as hath bin noted before in his caſe, and in 
the caſe of the earle of Middleſex. Butt whoſoever ſhall be deſi- 
rous to inquire further into this matter may find both in England, 
and other countries; that thoſe in offices of truſt, or judicature, 


uſe to buy men out of - daungers, or troubles ; 


who have bin moſt for themſelves,” and taken unlawfull rewards of 

others; have uſually, in the concluſion mett with the juſt reward 

of their crimes, the puniſhment due by law ** ſuch covetuous 
ſelfe-ſeckers. 


It was one of the lawes which God gave andy his people from 
Mount Sinai: „thou ſhalt take no guift ; for the guift blindeth 
the wiſe, and perverteth the words of the righteous.” The fame 


„ 11. H 4. rot. Part. n. 28. * 4. Inſtit. Co. p. 23. Viſcount St. Albans 
Lord Chancellor of England; the Earl of M. Lord Treafurer ol England. (M.) 
y L. St. Alban's Eſſay of Riches. | | 


is 
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is afterwards ſeconded : and it is one of the curſes, uppon him 
that taketh reward to ſlay an innocent perſon. The lards of the 


Philiſtines uſed this way of bribes to betray Samſon : every one of 


them promiſing Dalilah 1100. pieces of ſilver *, And ſuch wayes 
are fitt for ſuch as deſire to follow the — precedents; or to 


be for themſelves, as Dalilah was. 


The covetuouſnes of Achan was ſeverely puniſhed. He, and 
his ſons and daughters, his oxen, his aſſes, ſheep, his tent and all 
that he had, and gott by covetuouſnes, were taken: and “ they 
ſtoned him with ſtones ; and burned them with fire *, after they 


had ſtoned them with ſtones,” 


The ſons of i walked not in their father's wayes ; butt 
turned aſide after lucre, and took bribes, and perverted judgment *, 
The conſequences of their covetuouſnes, and wickednes, occaſi- 


| oned much miſery to themſelves, and to the people who followed 


their evill wayes: but the example of their father was illuſtrious, 
© Behold, heereI am; witnes againſt me before the Lord, and be- 
fore his annointed. Whoſe oxe have I taken ? or whoſe aſſe have I 
taken? or whom have I defrauded ? . Whom have I oppreſſed? or 
of whoſe hand have I received any bribe, to blind mine eyes ther- 
with? And I will reſtore it you. And all the people juſtifyed 
him*.” And may it be fo with all the magiſtrates, and members, 


of our publique councelis ! 


The men of Judah were not much © for themſelves,” when they 
could ſay; have we caten att all of the king's. coſt ? or hath he 


given us any gifts? Every freeholder cannot ſay the ſame, of the 


knights for whom they gave their voices, in all times“. 


2 Exod. xxiii. 8.— Deut. xvi. 19. Deut. 27. 26.—Judg. Xvi. 5. * Jos, vil, 
24. 25- &&. d x Sam. viii. 3. © '1 Sam. Xii. 3. 4. 4 2 Sam. xix. 42. 
Vor.. II. 3 The 
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The man of God refuſed the reward which king Jereboam of- 


fered him, though he had done a great favour for the king : and 
this was bicauſe of the word of the Lord ©. So the prophet Eliſha 
having cured Naaman of his leproſy he, in gratitude, preſſeth the 
prophet; < I pray thee take a bleſſing of thy ſervant:“ but Eliſha 
anſwears ; as the Lord liveth, before whom I ſtand, I will receive 
none. And he urged him to take it; but he refuſed. Only his 


ſervant Gehazi coveting, and receiving a preſent from Naaman, was 


rewarded with his leproſy H 


In the charge of Jehoſaphat to his judges, he bids them “ take 
heed :” and telles them; „ there is no iniquity with the Lord our 
God, nor reſpect of perſons, nor taking of gifts.“ And if there 
be none with him, he will not ſuffer it with others. 

The juſt man Job affirmes, that fire hall conſume the taber- 
nacles of bribery.” The pſalmiſt informes us whoſe darlings cove- 
tuous men are. The wicked bleſſeth the covetuous, whom the 
Lord abhorreth.” And among other graces, ' “he that taketh not 
reward againſt the innocent ſhall never be moved.” And among 


ſinners, and bloudy men, he ranketh ſuch * whoſe right hand is 


full of bribes :” and prayes to God, to “ incline my heart unto thy 
teſtimonies; and, not to covetuouſnes 5 


The wiſe man is fant of excelle ent inſtructions on this ſubject. 


« Fe that is greedy of gaine, troubleth his own houſe: butt he 
that hateth gifts ſhall live. A wicked man taketh a gift out of the 


boſome, to pervert the wayes of judgement. He that hateth cove- 


tuouſnes ſhall prolong his dayes. He that receiveth gifts over- 


e 1. Kings, xiii. 7. 8. 9. 2. Kings. v. 15.15. 7 s 2, Chron, Nix. 7. 
Job. xv. 34.— Pfſal. 10. 3.—Pial. xv. 5. — Ps. xxvi. 10.—Ps. cxix. 30. 


4 - | | throweth 
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throweth the land. A gift deſtroyeth the heart.“ The prophet 
laments the condition of the Jewes, ſaving of their princes ; 
« every one loveth gifts, and followeth after rewards, Woe to 
them which julliſy the wicked for reward!” From this, and other 
the holy prophets, we have alſo good inſtructions for publique 
counſellors, and all other men. He that deſpiſeth the game of 
oppreſſions, that ſhaketh his hands from holding of bribes, he ſhall 
dwell on high. For the iniquity of his covetuouſnes was I wroth ; 


and, ſmote him. Every one is given to covetuouſnes ; therfore they 
ſhall fall: I will ſurely conſume them. Thine end is come, and 


the meaſure of thy covetuouſnes. Will ye pollute me among my 
people, for handfulls of barley, and for pieces of bread ? In thee 
have they taken gifts to ſhed bloud. Thou haſt taken uſury, and 
increaſe; and thou haſt greedily gained of thy neighbor by extor- 
tion; and haſt forgotten me; ſaith the Lord God. Behold ther- 
fore I have ſmitten mine hand att thy diſhoneſt game. With their 
mouth they ſhew much love; butt their heart goeth after their 


covetuouſnes, Her rulers doe love, with ſhame, give ye. For the 
tranſgreſſions of Iſrael, I will not turne away the puniſhment 


therof : bicauſe they ſold the righteous for filver, and the poor for 
a pair of ſhoes. I know your manifold tranſgreſſions, and your. 
mighty fins : they afflict the juſt; they take a bribe. The heads 


therof judge for reward; and the prieſts therof teach for hire: and 


the prophets therof divine for money: therfore ſhall Zion, for your 
ſake, be plowed as a field, &c. That they may doe evill with 
both hands, earneltly ; the prince aſketh, and the judge aſketh, for 
a reward. The beſt of them is as a bryar ; now ſhall be their per- 
plexity. Woe to him that coveteth an evill covetuouſnes to his 


i Pro. xv. 27,—Pro, xvii. 23,—Pro. xxviii. 16. and xxix. 4. Eccles, vii. *, 


2 | houf: 3 
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houſe ; that he may ſett his neſt on high ©!” The ſoldiers were 
« for themſelves”, who tooke the large ſoms of money from the 


chiefe prieſts, and elders; and did as they were taught, told a lye 
for their money. The evangeliſt, St. Marke, among thoſe evill 
things which defile the man, reckoneth covetuouſnes. And St, 
Luke counſells us; “ take heed, and beware of covetuouſnes ; for 
a man's life conſiſteth not in the abundance of the things which he 
poſlefieth ',” 


“Felix hoped, that money ſhould have bin given him of Paul, 
that he might looſe him : wherfore he ſent for him the oftener, and 
communed with him“. Butt Paul would not be guilty of that foule 
fin of bribery; nor adde fewell to the governor's fire of covetu= 
ouſnes, which he rankes among the vileſt of fins; and admoniſheth, 
« [ett it not be once named amongſt you, as becommeth ſaints.” 
And he calleth it idolatry; and he juſtifies himſelfe : * neither att 

any time uſed we a cloake of covetuouſnes, God is witnes"!” To 
Timothy he faith, © the love of money is the root of all evill ; 
which while ſome coveted after, they have erred from the faith, 
and pierced themſelves thorough with many ſorrowes : and tells 
him that, © in the laſt dayes, men ſhall be lovers of themſelves, 
covetuous, &c*.” He counſelleth the hebrewes, and in them all 
chriſtians : © lett your converſation be without covetuouſnes, and 
be content with ſuch things as ye have; for he hath ſaid, I will 
never leave thee, nor forſake thee ?*,” St. Peter admoniſheth the 


* Ifai. i. 23. —[fai. v. 23. —Ifai. xxxiii. 1 5. —Iſai. lvii. 17. Jer. vi. 13. 15. Jer. 
viii. 10. 13. and li. 13. Ezek. xiii. 19. Ezek. xxii. 12.—Ezck. xxxiii. 31. Hos. iv. 
18. Amos ii. 4. 6.— Am. v. xii.— Mic. iii. 11,—Mic, vii. 3. 4.— Hab. ii. 9. 

| Mat. xxviii. 12.— Mar. vii. 22.—Lu. xii. 15. m Acts xxiv. 26. 

Rom. i. 29.—Eph. v. 3,—Col. iii. 5.—1 Theſ. ii. 5. 1 Tim. vi. 10. 
2 Tim. iii. 2. ? Heb, xiii. 5. | 


Faithfull 


{20g 


* 
Dee q 
* * 1 bo 6 N 
FTVVõã ͤV FINS SINE oe 
RS HEE Aya N e 


K 
bh OI mea ita, N 


eee 


. 


* 
* 


$f 


n 85 PEE + / " 
TH 3 r 1 - o W N * 0 2 
2 OLE 1 2 9 vb S 8 3 * FL WEN F een enen a 4 
8 D A "5 * F DS" r > ys 1 KW 3 5 e AIRF Ie 
2 e Den n 7 . 5 — r rr Eo Ge SS IEA I IRE AION 20S 12» 72 Ry WO n A . 1 
A » . Den A, ASSN POS YORI nant Ao TEC / CAS Io ORC re ge AS 0 PTT /// ee VVV b 0 
7 5 8 0 OR en nk ns xs 2 p Fn r 125 N 7 2 2 e o $$ ed 3 0 pea? 4 . IE 1 4 J 95 
bd Ly fot 1 1 * ee. Fan -Ax NE; EAN E N. * * nes 2 3 AC IIS E e 3 e 4 - LY *>._ 2 f o 
COLE TO OT ee eee, e , EE a ; 
9 e ene * 3's 7 , 4 


demon 
Pt 
= 7. * 
3 
3 bs 
e 


n 
F 
* 8 
59 


©. LXXX Por themſelves, | 109 
faithfull of thoſe © who, through covetuouſnes, ſhall with fained 


words make merchandize of you : whoſe judgement lingreth not, 
and their damnation flumbreth not. An heart they have, exerciſed 
with covetuous practiſes : curſed children *!” Such are all thoſe who 
are © for themſelves” in covetuouſnes and bribery : and uppon this 
ſubje&, plenty of inſtructions are in the holy ſtory. 


The ſon of Syrach affirmes, that “ bicauſe of unrighteous deal- 
ings, injuries, and riches gott by deceit ; the kingdome is tranſlated 
from one people to another : and that there is not a more wicked 
thing than a covetuous man; for ſuch a one ſetteth his own foul 
to ſale; bicauſe while he lveth, he caſteth away his bowels.” 
That preſents, and gifts, blind the eyes of the wiſe ; and ſtop 
up his mouth, that he cannot reprove.” That © watching for riches 
conſumeth the fleſh; and the care therof driveth away fleepe.” 

That all bribery and injuſtice ſhall be blotted out: but true deal- 


r 92 


ing ſhall indure for ever“. 


The Græcians covetuouſnes is reproved in the ſtory of the Mac- 
cabees : and their philoſopher was of opinion, that the magiſtrate 
1s the keeper and adminiſtrator of the goods of the commonwealth, 
not for his private commodity *. When Menander came to Sparta, 
bringing with him a vaſt ſome of money; they would not permit 
him to ſtay in the citty, leaſt he might corrupt ſome of them, 
And when ambaſſadors came to Epaminondas, with great preſents 
and gifts; he invited them to dinner, where they had courſe meane 


4 2 Pet. li. 3. 14. Eccleſiaſticus, x. 8. 9.—Eccles, xx. 29.—and 31. 1.— 
and 40. 12. 22 Mace. x.—Ariſt. Pol. I. 1. Maęiſtratus eſt cuſtos, & admi- 
niſtrator, communium bonorum, & non propriorum. It may be doubted whether, in 
ſtrictneſs, this quotation authoriſes the excellent words in the text, Tully, in the 
Offices, quotes a ſimilar ſentiment from Plato, vid, I. 1, (M.) 


ure, 
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fare, and bad wine. And bad the ambaſſadours carry back their 


preſents to their maſters : for he could content himſelfe with ſuch | 


a condition as that was, rather than take rewards. They were 
very ſevere againſt corruption and bribery *. So were the Romans; 
as appears by their law of refunding what was corruptly taken con- 


trary to the Julian law. Seneca notes; that the philoſopher, who. 
perſwaded the contempt of gold and filver, gave more in that, than 


if gold and filver had bin given by . 5 


Riches are called the baggage of virtue. The Roman word is 
better, < impedimenta :” for as the baggage is to an army, fo are 
riches to virtue, It cannot be ſpared, nor left behind; butt it hin- 
dreth the march. Of great riches there is no reall uſe ; except it 
be in the diſtribution : the reſt is butt conceit. 


The practiſe of Rabirius Poſthumus gives us a good rule. © In 


the ſtudy and indeavours to gett wealth, he appeared to ſeeke not 
the prey of covetuouſnes, butt the inſtrument of goodnes”.” And 


thus may all publique officers, and counſellors, be for themſelves af 


Whileſt they avoid corruption, and covetuouſnes, which in all na- 
tions have bin too much practiſed, butt alwayes with ignominy ; 
and commonly have mett with deſerved puniſhment. 


Our knights, cittizens, and burgeſſes muſt not be „ for them- 
ſelves,” ſo as to neglect their publique truſt. What good they 
effect for the publique, is good to themſelves as a part therof. And 


they have no power * for themſelves“ otherwiſe, than as involved 
in that good. 


t Plut. Herodot. 1. 3. « Tacitus J. 1, Julius Paulus ad Leg. Juliam. repe- 
tundarum. Eraſm. Rot. I. 3. Apoth. 


rebat non avaritiæ prædam, ſed inſtrumentum bonitati quærere. 


. 


Cicero. In ſtudio rei atm plificandæ _ | 
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And the commonaltie, 


HIS word © commonaltie” may leade me to ſome diſcourſe 
of the antiquity of the commonaltie being repreſented, and 
Having a ſhare, in our publique councells. Which may be the more 
ſeaſonable, bicauſe ſome of late have too much leſſened, if not 
vilifyed, the honor of the houſe of commons; and indeavoured by 
their printed labours, to reproach, and lay low the power, priviledge, 
and foundation therof: not becomming a commoner ; much leſſe, 
a member of that honorable aſſembly. Yett are they pleaſed to 
agree, that 49. H. 35. writs iſſued forth to ſummon knights, citti- 
zens, and burgeſſes to the parlement. The occaſion is thus related. 
That king H. 3, after the ending of the barons warres, appointed, 
and ordeined : that all thoſe earles, and barons of the realme, to 
whom the king himſelfe ſhould vouchſafe to ſend his writ of ſum- 
mons, ſhould come to his parlement; and none elſe butt ſuch as 
ſhould be choſen by the voice of the burgeſles, and freemen, by 
other writs of the king directed to them. That this was out of 
mere grace; not antient right, or cuſtome. That this was the firſt 
writ; and was to ſummon, not to elect, the knights, cittizens, and 
burgeſſes, to the parletacnt ?, | x 


® 49. H. 3. rot, claus, m. 10. II. dors, b Prin, Plea for the lords, p. 182, 
Ibid, p. 373. 
- This 
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This ſeemes to have bin taken out of Cambden, who ſaith he 
« ſpeaketh out of a writer of good antiquity ; that H. 3. after 
many troubles and enormous vexations, (between the king himſelfe, 
and Simon of Montfort with other barons,) raiſed and after appeaſed, 
did decree, and ordeine : that all thoſe earles, and barons, of the 
realme of England, unto whom the king himſelfe vouchſafed to 
direct his writs of ſummons, ſhould come unto his parlement ; and, 
none others *. 8 


Heere is no mention of writs of ſummons for the commons. 
Sir Robert Cotton hath it; that the king governed by the councell 
of the peers only, who were the parlement : that the power of the 
lords, and great officers, as ſteward conſtable, and marſhall, was 
tranſcendent, and grew fearfull to monarchy *. Heeruppon king 
H. 3. when the daring earle of Leiceſter was ſlaine att the battle 
of Eveſham; by the deare experience himſelfe had made att the 
parlament att Oxford in the 40 year of his reign, and the memory 
of the many ſtreights his father was driven unto, eſpecially att 
Runney Meade neere Stanes ; wiſely began to leſſen the ſtrength, 
and power, of his great councell ; weakening that hand of power 
which they carryed, in the parlement, by commaunding the ſer= 
vice of many knights, cittizens, and burgeſſes, in that councell. 
Now began (ſaich he) the frequent ſending of writs to the com- 
mons, and their aſſents not only in money, charge, and making 
laws; (for before, all ordinances paſſed by the king, and peers ;) butt 
their conſents in judgements of all natures, whether civill, or 
criminall, | 


Selden 1s cited for this aſſertion of the late originall of the com- 
mons in 49. H. 3. in parlement : and he cites that paſſage before 


* Cambden Britan. Degrees of States in England, p. 169. 4 Cottoni poſt» 
huma, p. 345, 346. | 8 


noted 
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noted out of Cambden, and faith this of it. Butt that teſti- 
mony of the old writer cited heere by him, (by Cambden,) per- 
ſwades me not to thinke, any ſuch kind of law was made ſo late, 
as about the end of H. 3. butt long before ; and much ſooner after | 
the charter of king John. For in all occurrences, that I mect 
with, ſince that grand charter, I find no mention of any intereſt 
that thoſe other tenants in chiefe, eo nomine, had in parlement ; 
who doubtles were the perſons excluded from it, whenſoever any 
ſych law was made*. That old author alſo; uſed by the learned 
Cambden, ſpeakes of earles no otherwiſe than of barons, as if 
ſome like excluſion had bin of any of them alſo ; than which no- 
thing can be more adverſe to the known trueth, both of that age, 
and all times; and even in that we have ſome character of the 
ſlightnes of his authority, whoſoever he were: theſe things (faith he,) 
and what we have already noted, perſwade me to give little credit 
to that relation.” Yett in another place he acknowledgeth ; „the 
firſt writ that he finds, accompanied with the other circumſtances 
of a ſummons to parlement, (as well for the commons, as the 
lords,) is in 49. H. 3*.” | 

I ſhall not diſpute whether in this year the firſt writ iſſued, for 
the election of knights, cittizens, and burgeſſes to ſerve in our 
parlements, after the forme continued unto our dayes : although 
ſince that time there have bin many variations, and alterations in 
the formes of thoſe writs; ſome introduced by acts of parlement, 
and ſome by direction of our kings. Nor are there many writs of 
ſummons in our records, either for lords, or commons, before that 
time: I ſhall note ſome of them, in order of time as I come att 
them. It is well the poore commons are allowed 400 years eſta- 


2̃. tit. hon. p. 712, 713. f 2, tit. hon. Seld, p. 717: 
Vo“. II. 15 * bliſhment, 
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bliſhment, within two, of their intereſt and preſence in our parle- 
ments: which is a fayre time; and the moſt envious, prejudiced 
_ perſons againſt them, doe yett graunt this antiquity to them. Butt 
by graunting the ſame, and from the originall cited by them of the 
ordinance 48. H. 3. they doe not only leſſen the honor, and autho- 
rity, of the houſe of commons ; but exceedingly derogate from 
that of the lords of parlement alſo; whoſe native right of having 
place, and vote, in all our publique councells, is acknowledged by 
that ſtatute of Clarenden in H. 2. time; and in many of our lawes, 
and parlements, both before and ſince that time; and, by the conſtant 
exerciſe of that right in all ages. Yett this old author of Camb- 
den's, who was never peruſed by any other perſon that I could heare 


of, affirmes : that none of the barons, earles and all included, were 
to come to parlement ; butt ſuch only, to whome the king ſhould 


vouchſafe to direct his perticular writs of ſummons. Which ordi- 
nance is butt a very weake foundation to ſupport the building of 
that great, and honorable houſe ; and, no ſmall diminution of the 
power, priviledge, honor, and antiquity therof. And if this ordi- 
nance be not authentique, as to the lords ; it is as little authentique, 
as to the commons: the authority of it being the ſame for both; 
and juſtly, according to Selden's judgement, And the following au- 
thorities deſerve no place in our beliefe. . 


Probably (as is faid) in 49. H. 3. is the firſt writ of ſummons, 
neere our preſent forme, to be found now in our records. Yett 
there be ſome precedent writs of ſummons, of commoners, to par- 
lement; and, many precedents, and authorities, (which will be 
remembred in their time:) wherby to me it ſeemes evident; that 
ſome of the commons, their deputies or repreſentatives, had their 
place, and ſuffrage, generally in all times, in the publique councells 
of this nation, Such of them as occurre to me I Hall ſett downe, 


in 


c. Lxxxi And the commonaltie. 115 


in their order; and ſubmit the concluſion theruppon to better judge- 
ments, 


To begin neereſt to this time of 49. H. 3. In Sir Robert Cot- 
ton's judgement, the commons were in parlement 44. H. 3. when 
Adomar that proud prelat of Wincheſter, the king's halfe brother, 
was exiled by the joint conſent of the king, lords and « commons s.“ 
Which ſhowes his opinion, that the commons were then in parle- 
ment. The pope wrote a letter for his recalling from baniſhment, 
bicauſe he was a churchman, and ſo not liable to lay cenſures. The 
anſwear to this is: that “ if the king and the greater men of 

the kingdome would have it ſo, yett the commonaltie would by no 
means indure his returne into England *.” The peers (faith our 
antiquary) ſubjoyn this anſweare, with their names ; and Petrus de 
Montford, in the name of all the commonaltie,” as ſpeaker or 
prolocutor of the commons: for (faith he) by this ſtile, Sir John 
Tiptoff, prolocutor, affirmeth under his armes the deed of infayle 
of the crown by king H. 4. for * all the commons.“ Neither 
am I convinced that the commonaltie, mentioned in this letter to 
the pope, is to be intended the commonaltie of the baronage only, 
and not the commonaltie of the people's repreſentative ; or, of the 
diſtinction between community, and commonaltie.” The Latine 
word © communitas” is the ſame, and uſed for commonaltie ;” and 
e the commonaltie” of the lords is not ſo congruous, as © the com- 
monaltie repreſented :” nor doe the words of Matthew Paris make 
this diſtinction, or apply the word to the barons and lords only. 
They are * the commonaltie or community of the earles, nobles, 


E Cottoni poſthuma, p. 346. > Lib. Sti. Albani. f. 207. Si dominus rex, 
et majores regni, hoc vellent; “ communitas” tamen jipſius ingreſſum in Angliam 
nullatenus ſuſtinerent. i Vice totius communitatis. Chart. orig. ſub ſigill. 
ane. 8, H. 4. apud Cotton. | | 


_ 


——. 
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great men and others of the kingdome of England ©.” S0 it ſeemes 


there were others beſides earls, nobles, and great men, ſignifyed by 


the word « communitas ;” which were probably of the commons 
themſelves : and the four knights whom they ſent with this meſlage, 
who are called learned, eloquent, and faithfull, may not impro- 


bably have bin members of that aſſembly. 


There are uppon record, to goe a little higher, writs of ſummons 


in 38. H. 3. which, (the objectors againſt the antiquity of the com- 


mons in parlement doe confeſſe,) ſeeme ſomwhat like a ſummons of 


knights to parlement ; and is fo cleerly : though, in the forme, 


varying from the later writs. Which was no unuſuall thing in the 


 writts of ſummons, both of lords, and commons, in thoſe times 
and ſince, to admit of variations, and ſundry alterations. | 


Alittle before this, in 32. H. 3. a parlement was ſummoned by 


the king ; wherin are reckoned, (with the biſhops, earles, and barons, 


knights, abbots, priors, clerkes, &c.) - in a great multitude n.“ So 
heere were knights, who are commoners, in this parlement. And 
in the” beginning of this king's reigne, in his tenth year, Otto the 
pope's legat required the reſtitution of Falcaſius from baniſhment ; 
the king anſweares : that « for manifeſt treaſon he was baniſhed out 
of England, by all the clergy, and people of England ; by the 
judgement of his court ".” This is a full evidence, that there were 
then deputies of the people in parlement : elſe it could not have 
bin ſtiled by the king the judgement of his court, by all the 
clergy, and people of the kingdome ;” which cannot be otherwiſe 
intended than by thoſe who repreſented “ all the clergy, and people.” 


Math. Paris. p. 958. Addy. 215. Communitas comitum, procerum, magnatum, 
aliorumque regni Angliæ. 1 38. H. 3. Rot. claus. m: 13. dors. | 
_ = Math. Paris. p. 743. 48. » Math. Paris. an®. 1225. p. 325. 50. Propter 
proditionem manifeſtam ab omni clero, et populo Angliz, per judicium curiæ ſuæ.— 


3 | And 


e 
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| And this explaines that expreſſion of our hiſtorian a little before, 
when he calls the ſame parlement ; © a conference of the king with 
his great men*.” In the beginning of the ſame year, he mentions 

another parlement, wherin a 15th was graunted : and there (he faith) 
« were preſent the clergy, and people, with the great men of the 
realme b.“ And two years before this, in the patent rolles, is a 
writ of ſummons for knights to come to parlement . Severall other 
paſſages in this king's reigne, to be mett with in his ſtory, teſtify ; 
that, before the 49 year of his reigne, there were commoners, or 
deputies of the commons, in their parlements. 


In his father's time, the great charter of liberties was graunted att 
Runny Meade; the king, and the barons, being in oppoſite armes. 
And this meeting is called a parlement ; and therin a 15th is given 
to the king by the prelats, earls, barons, knights, and freeholders * : 
which ſhowes the commons were then admitted. Butt in this 
king's time, there fell out a great alteration touching the members 
of parlement ; which judicious Selden thus colle&s*. “ By the 
ſtories of the time of, and about, the interdict, (which had conti- 
nued about 6 years, and ended within lefle than a year before the 
parlement wherin the great charter was made ;) uppon the many 
differences and quarrels between the king, and many of his barons ; 
divers baronies did eſcheate to the crown, either by attainders, or 
otherwiſe, according to the lawes of the times : which, being in 
the king's hands, were partly graunted to others; and partly re- 
tained as ready rewards for ſuch as the king would make of his 
part, by giving them ſuch eſchetes, or any partes of them, to hold 
of him in chiefe ; as the antient barons from whom they eſcheated 


o P. 324. Colloquium regis cum magnatibus ſuis, v» P. 323. Pracſentibus 
clero, et populo, cum magnatibus regionis. 4.8, H. 3. Rot. pat, pt. 3. m. 4. dors. 
Mag. Chart. c. 38. * 2, Tit. hon. Seld, p. 710. 


had 
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had done. And of thoſe eſcheated baronies there is expreſſe men- 
tion, in the great charter of king John, and H..3*. Divers barons 
alſo were perhaps ſo decayed in their eſtates, that they were net 
able, honorably, any longer to ſupport their titles. Now the other 
barons which were of antient foundation and bloud, or of great 
revenew, (or the majores barones,) foreſeeing, it ſeemes, how their 
dignity and power might ſuffer much diminution, if the new tenants 
in chiefe (or patentees of thoſe eſcheated baronies,) and the reſt 
that were decayed, being all barons by tenure according to the 
lawes of that age, ſhould have equality with them ; and be indiffe- 
rently barons of the kingdome, every way, as they were : pro- 
cured, (ſo we may juſtly thinke,) a law, in ſome of thoſe parle- 
ments that preceded that grand charter, by which themſelves only 
ſhould be therafter properly ſtiled, and be barons ; and the reſt, 

enants in chiefe only, or knights or milites. And therfore the 
addition of majores” was given to the antient, and more powerfull 
barons ; and of © minores” to thoſe tenants in chiefe : and their poſ- 
ſeſſions not ſtiled baronies, butt knights fees.---And thoſe greater 
barons were ſummoned, to parlement, by ſeverall writs directed to 
them; and the reſt, (whither they had the name of leſſer barons, 
or not, I know not,) that held in chiefe were ſummoned alſo ; not 
by ſeverall writs, butt by one generall ſummons, given by the ſherife, 
in their ſeverall counties. What ſpeciall kind of place, and voice, 
(different from the other,) they had that were thus ſummoned, 'by - 
the ſherife, appears not : butt that thus the greater barons, and the 
reſt of the tenants in chiefe, were then diſtinguiſhed expreſſely, 
appears in the great charter of king John; where, among the liber- . 
ties, one is to have the common councell of the kingdome” to 
aſſeſſe aids, otherwiſe than in 3 caſes; that is, to make the eldeſt fon 
a knight, to marry the eldeſt daughter, and aid of ranſome. The 


t Mag. Chart. c. 31. , 
charter 
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charter goes on, and “ to aſſeſſe eſcuage---we ſhall cauſe to be 
ſummoned the arch biſhops, biſhops, abbots, earles, and the 
greater barons of the realme, ſeverally, by our letters: and beſides 
we ſhall cauſe to be ſummoned, in generall, by our ſherifs and bailifs, 
all others (or all thoſe) who hold of us in chiefe, att a certain day, 
att the end of 40 dayes at leaſt; and, att a certain place ;---and the 
buiſnes to proceed according to the counſell of thoſe who ſhall be 


preſent ”.' © 


« Before this charter was made, probably by the law of ſome 
other parlement, it appeared who theſe greater” barons were; and 
who, and of what nature, the other tenants in chiefe were; pro- 
bably butt in the capacity of commons. Who © being by theſe 
differences in the forme of their ſummons, in their titles, poſſeſ- 
ſions and reliefs, made ſo much leſſe in honor than the greater ba- 
rons; it was the leſſe difficult for thoſe greater barons to procure: a 
law, to exclude the reſt wholly, att length, from having any intereſt 
in the parlements of that time. And to this purpoſe doubtleſſe 
ſome law did afterwards paſſe, wherby it was enacted: that none 
ſhould come to the parlement, under that name, or the name of 
barons, butt ſuch only as ſhould have ſeverall writs of ſummons 
directed to them.” And although there be neither rolle, nor hiſtorie, 
that expreſſely mentions thoſe lawes ; yett they might well be, and 


» Math. Paris. p. 257.,—Et de ſcutagio aflidendo—faciemus ſummoneri archiepiſ- 
eopos, epiſcopos, abbates, comites et majores” barones regni, ſigillatim, per literas 
noſtras: et praterea *©* faciemus ſummoneri in generali, per vicecomites & ballivos 
noſtros, omnes alios qui in capite tenent de nobis, &c.” In the original is this addi- 
tional circumſtance, not tranflated by our author. & in omnibus literis ſummonitionis 
illius, cauſam ſummonitionis exprimemus; & fic fata ſummunitione,” negotium, &c, 


Vid. Selden Oper. Vol. iii. p. 737. Edit. 1726; & Blackſton, _ Chart. 
p. 14. (M.) | 
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be loſt, in the common hiſtories of thoſe obſcure times and all the 


rolles of parlement, of thoſe times, are loſt, 


Some conjecture, that both the greater“, and“ leſſer barons” or 
tenants in chiefe, were in parlement after the manner of the chiefe 


of the fathers, or of the families of the Hebrewes : and that, 


uppon the excluſion of the leſſer barons from parlement in that 
right of their tenure, that ſummons iſſued for the election of 
knights, cittizens, and burgeſſes to parlement. Butt I cannot ſub- 
| ſcribe heerunto; and the leſſe, bicauſe there appears to me ſome 
footſteppes of knights, cittizens, and burgeſſes, att leaſt of depu- 
ties of the commons in parlement, before this time. As in the 
15" year of this king's reigne we find a writ to the ſherife, to ſum- 
mon * four knights of his countey ;” and the like to the reſt of 
the ſherifs; to come to Oxford, < to conferre with the king *:” 
which Selden calles a kind of parlement.” And ſuch a kind of writ 
is alſo uppon record, in the ſixt year of this king: in whieh record 
are mentioned biſhops, earles, barons, and all our faithfull 
people of England; by whoſe aſſent, lawes were then made“. 


Sir Henry Spelman in the remaining part of his Gloſſary, not yett 
printed, (butt communicated to me by his ſon, whoſe civility and 
learning addes honor to his family and profeſſion, ) holds, that this 
« king John gave the cleere forme, and calling (I cannot ſay of the 
parlement, for that name did not then appeare, butt) of the com- 
mon councell of the kingdome ;” as by his charter is manifeſted *, 


* 15. Jo. Rs. rot. claus. pt. 2. m. 7. dorſo. 4 diſcretos milites, de comitatu tuo, ad 
Joquendum nobiſcum. 7 6. Jo. Regis rot. claus. m. 3. dors. & rot. pat. m. 2. 
Aſſenſu archiepiſc. &c. et omnium fidelium noſtrorum Angliz. Johannes 
rex, haud dicam parliamenti, (nam hoc nomen non tum emicuit) ſed communis con- 
cilii regni formam, et coactionem, perſpicuam dedit, 
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Butt if I have ſtayed too long in this time; it is bicauſe of the 
very great alteration then happening. I ſhall ſoone paſſe over his 
brother's reigne, R. 1, who was moſt of his time abroad. Yett I 
find the charter of priviledges, and the manner of his reception 
when he came into England, and his intertainment heere graunted 
to the king of Scots, was in the beginning of his reigne by. the 
counſell of the biſhops, and many others as well clerkes, as lay- 
men; naming neither earles, nor barons *, butt many, of that pub- 
lique councell. And the expreſſion before, of a parlement * with 
the whole clergy, and all the ſect of laymen*,” intimates deputies 
both of the clergy, and laity; for all of them never were, nor 
could be, preſent. And it is agreed, that proctors, or deputies, of 
the clergy were in thoſe parlements : and the like of the laity is not 


improbable. 


In the before noted 5® year of R. 1. when the king of Scotts 
required of him the dignities, and honors, which his prædeceſſors 
had in England; and, the counties of Northumberland, Cumber- 
land, Weſtmorland, and Lancaſhire : © the king anſweared him;“ 
that he would ſatisfy him by the councell of his earles, and barons “. 
And preſently after, « the king of England taking councell with 


dcliberation, with his biſhops, and earles, and barons :” he graunted 


the charter, before remembred, to the king of Scotland *. And 


before this, when the Scottiſh king came into England, it is ſaid; 


that the archbiſhop of Yorke, togither with the barons of Vork- 
ſhire,” and the ſherife of Yorke, by the king's commaund mett 


Rog. Houeden. p. 737. an“. 5. R. 1. o Eulogium MS. Cum toto clero 
et tota ſeQa laicali. © Rog. Houtden, p. 737. Rex reſpondit, ſe ſatisfacturum 
ei per conſilium comitum, et baronum ſuorum. 4 Rex Angliz habito cum epiſ- 


copis, et comitibus, & baronibus ſuis, cum deliberatione, conſilio. 
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the Scott's king att the river Twede ; giving him due honor, and 
conducting him ſafely to king Richard. | 


This paſſage, of the barons of Yorkſhire, ſeemes to explaine 
the word © barons to meane the freeholders,” or principal gentlemen. 
of Yorkſhire : who accompanyed the biſhop, to meet the king of 
Scotts. And in this ſence the word “ barones” was frequently uſed 
in thoſe times. And perhaps, there, barons were the biſhops free te- 
nants, who waited uppon their lord on this occaſion. And it was. 
uſuall to call ſome chiefe tenants of earles, and nobles, in that- 
time „ barons:” ſo the earle of Cheſter had his barons ; the lords 


marchers, and other lords, had their barons under them. So had 
the abbot of Ramſey; of whom it is ſayd, that the barons, &c. 
of the whole abbey came to him.“ And, for this uſe of the word 


e barones,” there is expreſſe teſtimony in Hoveden ; who reports the 
order of levying the aide of hydage, given to the king. That the 
collectors ſhould cauſe to come before them, the ſtewards of the 
| barons of that countey, &c.“ and that © every baron, with the 
ſherife, ſhall make diſtreſſes uppon his tenants*,” Which expreſ- 
ſions frequent in that, and other places, ſhew the acceptation of 


the word © barones for freeholders.“ or tenants of the king, and lords 
of mannors. And thus (faith Selden) were there, in thoſe times, 


three ſorts of barons by dominion and juriſdiction ; * the barons of 


the king, whoſe baronies were capitales;“ the barons of ſubjects, 
holding not of the king butt by a meſnaltie, (and both parlemen- 
tary, if poſſeſſing 13 knights fees, and a third part;) butt a third 


ranke was of ſuch as were lords of mannors, butt not of fo large 


© Houeden, p. 662. Eboracenſis electus, una cum baronibus eboracenſis ſcyrx, &c. | 


t Lib. Abbath. de Ramſey, ſcR. 224. E 0. R. 1. an“. 1199. p. 778, 3 — 


Seneſchallos baronum illius comitatus. Quilibet baro cum vice comite faceret diſtric- 


tiones ſuper homines ſuos. 
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poſſeſſions, or revenue '. Out of this may be underſtood why, and 
in what ſence, „the baronage of England, the king and his baron- 

age, and without the aſſent of his barons, and of his baronage, or 
his barnage',” ſo often occurre in our old ſtories; taken as well for 
the king and the whole ſtate ſometimes, as for the greater nobilitie. 
And in that kind, by the name of “ baronie,” one antiently ſpeakes 
the whole nobilitie, both greater, and leſſer, 


The priviledge of regalie 
Was ſafe, and all the baronie 
Worſhipt was in his eſtate * 
And an old romant of the French 
« Of courteſie, and of the bernage, 


He hath enough in his courage.“ 


Where bernage, for baronage, is taken (faith Fauchet) for nobleſſe. 
Butt ſometimes with us, the king and his baronage is for the king, 
and all his ſubjects; or, the whole parlement repreſenting them. 
And ſo it comes from baron, as it interprets a man, or tenant : as if 
you ſhould fay ; © the king and his barons,” that is, the king and 


his men, or tenants * 


Out of this diſcourſe is underſtood alſo, why every lord of a man- 
nor hath his court baron; and why our plea, in the common lawe, 
of © out of his fee, is expreſt in antient time, „ out of your ba- 
ronie; and how a tenure by baronie might then be of a ſubject. 
As alſo, what it is © to hold by barony ; and, by part of a baronie :” 


v 2. tit. hon. p. 277.—Parones regis capitales. 
Rex et baronagium ſuum—Sine aſſenſu baronum ſuorum, ct baronagii, vel baronagii 
ſui. * Gower. prolog. in confeſſ. Amant. Chez. Cl. & Fauchet, 


I. 2. e. $- De courtoiſe, et de bernage, ot il aſſez en ſon courage, m Rex ct ba- 


rones ſui—rex et homines ſul. 


i Baronagium Angliz— 


— 


R and 
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and what the demaunding of a baronie, by writ, in our year bookes 
is; wherof examples are to be found in ſundry of them *. 


Lambard is of the ſame opinion, that both the nabilitie, and 


commonaltie of the realme, were meant under theſe words; the 
barons of the realme. And the rather (faith he;) bicauſe that 
ſpeech is accompanied with the words common councell;” by the 


which all our antient writs, that be grounded uppon old ſtatutes, 


doe fignify the parlement ©: and for that alſo Mathew Paris doth. 
uſe the words, „common aſſent of the baronage; 
tendeth to Fgnify a juſt parlement ”. F 


If then the words, by the counſell of our barons,” and © baronage,” 


are taken for the king, and all his ſubjects; or the whole parle- 
ment repreſenting them; and that under thoſe words are meant 
<« the nobilitie and commonaltie” alſo : we may from thence be fur- 


niſhed with an argument, that by thoſe often expreſſions in our old 
hiſtorians are included ſome of the commons, or their deputies, 
under thoſe termes of the barons, and baronage of England;“ and 
that it did not comprehend the lords, or greater barons only, butt 


ſome of the ranke of the commonaltie alſo. And this is alſo noted 


to be conſonant to the uſages of other countryes: as in Fraunce, 
Germany, and Italy, the counts and great governors had their ba- 
rons holding of them ; as of the earle of Flanders, and among the 
Burgundians. And by a law, that „after the death of a baron, or 


n Hors de fon fee; hors de voſtre baronie m. 5. E. 2. f. 66. MS. Int. temp. cas. 


Waton and Cowick. Welt, 2. c. 46. — 23. E. 3. f. 11. cas. 9. tenere per baroniam, et 


per partem baroniæ. I. E. 3. f. 9. Loveday's Aſſis. 18. E. 2. Aſſis. 328. 2. E. 3. f. 6. 
o Lamb. Archeion, p. 262. „ Communis aflenſus haronagii. 
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knight, who held a barony, or fee, of another earle or baron, &c.“ 
which ſhoweth, that in thoſe countries there were barons, or 
tenants, holding baronies even of other barons. And the Ger- 


mans att this day render the word © baron, by. freyen,” that is, free- 


men; and “ freyherren,” that is, free lords. The like is in Sweden, 
where a baron is called “ fritheere,” that is, a freeman, or free lord: 
and in their latin expreſſions, and inſtruments, they alwayes render 
it liber baro,” free baron, in ſuch a place, &c. 


Whileſt this king R. 1. was in the holy land; a parlement was 


held by his brother John earle of Moreton; in which, (as Roger 


Houeden relates it,) * it pleaſed John the king's brother, and all 


the biſhops, and earles, and barons of the kingdome, and cittizens 


of London,, that the chancellor ſhould be depoſed : and they de- 
poſed him accordingly ; which Mathew Paris relates to be done 
«© communium aſlenſu,” by aſſent of the commons, or commonaltie *; 
which implyes others beſides lords to be in the councell, rather than 
the community of the lords. I confeſſe I know not how more pro- 
perly to tranſlate © communium aſſenſu, than © by aſſent of the com- 
mons;” and I am ſure it hath that ſence in our latter records of par- 
lement, in latin. And as there are related to have bin cittizens of 
London in this councell; it is not uncapable of credit, that there 


were then alſo cittizens of other great cittyes who were equally 


concerned, with London, in the oppreſſions they ſuffered ; and, in 
the deroſing of this great officer and tyrant, the chancelor, legat, 


and vice roy of the kingdome : wherto alſo the conſent of the 


1 Spclman Gloſſar. verbo Barones.—Aimoino adjectus J. 5. c. 11.—Conſtit. ſicul. 

J. 3. tit. 22. Poſt mortem baronis, vel militis, qui a comite vel barone alio baroniam 

a: vel feudum, tenuerit, &c. r Rog. Houcd. p. 702. Placuit Johanni 

fratti regis, et omnibus epiſcopis, et comitibus, et baronibus regni, et civibus Londo- 
niarum. s Mat. Paris, p. 106. 

king's 
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king's brother, of the biſhops, earles, and barons, (which includes 


commons, and lords likewiſe,) was given. 


In the time of this king's father 34. H. 2. the king being re- 
turned into England “ did aſſemble a great councell of biſhops, 
abbotts, earles, and barons, and of many others as well clerkes, 
as laymen . Surely there could not be many other clerkes, beſides 
biſhops, and abbots ; butt they muſt be of an inferiour degree of 
the clergy, and of the ranke of the commonaltie : perhappes proc- 
tors, or deputies of the inferiour clergy, which we find afterwards in 
parlement often mentioned. And the © many others,” beſides earles 
and barons, in that parlement, can hardly be expounded of others 
butt ſuch as were inferior to barons, and of the commonaltic, or 
« deputies of the commons ;” and this, not in a ſtrained ſence. And 


that they were not there as officers to be imployed only for collect- 


ing the tax, (as ſome doe ſuppoſe,) appears; in that the king cauſed 
the capitula, then enacted, to be recited before them, as parties 


therunto. 


In 32. H. 2. © the clergy and people were called to councell” att 
'Clerkenwell, about the great buiſnes, whether he ſhould accept of 
the kingdome of Jeruſalem : * by univerſall counſell” he was diſ- 
ſwaded from it. Houeden deſcribes this councell to conſiſt of the 
patriarke who was ſent about the buiſnes, and the biſhops, abbots, 
earles, and barons; whom Paris calles the clergy, and people, of 
the kingdome. And ſurely the word * people” may admit a rea- 
ſonable intendement, of ſome of the commonaltie to be in that 


councell. 


© Mat. Paris. p. 143. an*. 1188. Hoveden, p. 642. Magnum congregavit conci- 
lium epiſcoporum, abbatum, comitum et baronum, et aliorum niultorum tam clerico- 
rum, quam laicorum. u Mat. Paris, p. 143. an?. 1185. Convocato clero ac 


populo regni. —concilio univerſo, &c. | | 
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Another great buiſnes of this king was the diviſion of England 
into circuits; which was done by the counſell of the biſhops, earles, 
and barons, which includes the commons“. 


In the 23 year of his reigne, he heard the controverſy as arbi- 
trator between the kings of Caſtile and of Navarre; and gave his 
judgement therin by the advice, (ſaith Mat. Paris,) of the biſhops, 
earles, and barons*. H. calles it“ a generall councell” :” and 
mentions in it, the biſhops, abbots, priors, earles, and barons of 
England; all which he afterwards comprehends under the name of 
« his barons,” which word included both the ſpiritualtie and 
temporaltie, both the lords and commons there preſent. 


To the parlement of Northampton 11. H. 2. (faith an antient 


writer of the life of archbiſhop Becket) the king, “determining 


to celebrate a ſolemne councell, cauſed to be ſummoned all who held 
of him in chiefe*;” who were ſome of them doubtles of the de- 
gree of commoners. Matthew Paris calles them, only „ the 
nobles, and biſhops *:” but Houeden mentions the king's ſon, the 


arch biſhops, biſhops, earles, and barons of the Kingdome, * by 


common councell of all*.” 


Fitz Stephen faith : © all, the biſhops, earles, and barons of 


England counſelling it ;” the judgement was given againſt the arch 


biſhop, Becket, before noted *. 


Uppon this, and the like expreſſions, ſome have apprehended 


that all the barons, or all the tenants in chiefe of England, being a 


v Houeden. p. 590. 26. H. 2. * Paris. ann®, 1170. 23. H. 2. 

Houeden. Generale concilium. 2 Anonym. MS. anne. 1165. Solenne 
ſtatuens celebrare concilium, omnes qui de rege tenebant in capite mandari ſecit, 

2. Mat, Paris. p. 102. anne. 1164. Proceres et epiſcopi. d Houeden. p. 548. 
communi omnium concilio. < Stephanides MS. de vita et paſſione. Th. Cant. 
Conſulentibus epiſcopis, comitibus, et baronibus Angliæ omnibus. 

3 Very 


— 


— and the commonattie, Gr 


very great number (divers thouſands of them, ) could not poſſibly be 

all preſent in the councell: butt that in each countrey they then 

elected two or more of thoſe barons, or tenants in chiefe, to repre- 

ſent and ſerve for all the barons, or freeholders, of each countey ; 

which came afterwards to the name, and preſent way of election of 

the knights of ſhires, by the freeholders of each countey. Butt of 

this conjecture it is not eaſy to determine any thing certainly, where 

8 ſo many ages, and accidents, have obſcured the clere knowledge 
of it. 158 


In 10. H. 2. was the parlement held att Clarendon; * there be- 
ing preſent the arch biſhops, biſhops, abbots, priors, earles, barons, 
e and nobles of the kingdome*.” Henry Huntingdon. to the ſame 
| effect. Butt Hoveden more fully, though more ſhortly, faith ; that 
the king © afſembled the clergy, and people, of the kingdome, att 
Clarendune, &c*. Which word “ people” muſt need imply ſome . 
of the commons, or repreſenting them, in that councell, Fitz 
Stephens calles it a generall counſel! :” and in Quadrilogus, and 
'Goldaſtus, to the biſhops, earles, and barons are added “ the more 
noble, and elders, of the kingdome*',” befides the barons ; which 


is an argument of commons then in that councell. 


In king Stephens 19th year, the award was made between him and 

Henry Fitzempreſſe, in the aſſembly of the biſhops, and other 

chiefe men of the realme *;” which cleerly comprehended the earles, 

and barons, and with them not improbably commons alſo. In his 

5 : entrance to the crowne (faith our author), contrary to his oath to 


« Math. Paris. p. 100. anno. I 164. preſentibus archiepiſc. &c, comitibus, baro- 
nibus, et proceribus regni. Rog. Houeden. p. 493. congregato clero, et 
populo regni, apud Clarendune. De vit. Th. Cant. Conſtit. imp. tom. 3. 
p. 347. nobiliores, et antiquiores regni. 0 Paris. p. 86. anne. 1153. In con- 
ventu epiſcoporum, et aliorum optimatum regni. | | . 
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the Empreſſe, having aſſembled att London the great men of the 


kingdome; the archbiſhop who had alſo ſworne to the Empreſle, 


and = all the prelats earles and barons”, who had done the like, 
crowned Stephen king: which ſome hold to have bin a parlement'. 


King H. 1. in the 24th year of his reigne, as is cited out of the 
chronicle of Peterburgh, “called a parlement” att London; which 


is not mentioned in our hiſtorians. Butt this word * parliamentum“ 
is ſome ground for Polydore's opinion, which followes, and is uppon 
the parlement att Saliſbury 17. H. 1. of which he faith : that the 


king © ſummoned to Saliſbury as well the princes of the prieſts, as 


of the reſt of the people ;” where lawes were made for confirming 
the ſtate of the kingdome *, And this (faith he) I have poſitively 
to ſay, that before theſe times, the kings did not uſe butt very 
rarely, to make aſſemblies of the people for conſultation's fake, 
So that from Henry that inſtitution may rightly be ſaid to proceed ;” 


which was fixed uppon ſuch deepe rootes, that it continued alwayes 
« And leaſt councell ſhould be hindered by the 


is not to be wiſe ; it was provided from the beginning, by a certain 
law, who of the company of prieſts, and who and how many of 
the reſt of the people, ſhould be called to councell.” Then he 
mentions the diſtinct fitting of the houſes. * The king, prælats, 


princes, and abbots, doe meete (faith he) in one place, and there 


doe ſitt togither : and the procurators, or deputies, of the cittizens 


Paris. p. 74. Congregatis Londonias regni magnatibus—Omnes tam præſules, 
Ex chronic. de Peterburgh. Co. epiſt. 9. rep. 


quam comites, et barones. 
* Polyd. Virgil. I. 11. p. * Tam ſacerdotum, 


Convocavit parliamentum. 
quam reliqui populi principes, Sariſberiam convocavit. 


VorL. II. 'S 1 and 
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and people, in another place neere unto it ;” where they debate 


among themſelves of matters to be done, 


Specd followes this author, and fayth ; that this king layd heere 
the firſt foundation of our high court of parlement. For (faith he) 
the engliſh kings, in former times, ordered the affayres of the 
commonwealth by their edicts, by their officers, and by the go- 
vernors of every countrey ; and ſeldome had the joint advice of their 
people, faving only att the beginning of their governement, and in 
time of warres : wheras now the ſubject, beſt underſtanding his 
own grieyances, hath both liberty in choice of their knights, and 
burgeſſes; and alſo, free voice to complaine therof, in that honorable 
aſſembly”. Tate, Agar, Holinſhed, and judge Dodderidge, (whoſe 
learning was not inferior to any oppoſers of the honor, and antiquity, 
of the houſe of commons,) are of the fame judgement : that 
knights, cittizens, and burgeſles, were in this parlement of 16. H. 1. 
or 17. H. I. as ſome place the time of it". Butt the contrary is- 
confidently aſſerted; and that no knights, cittizens or burgeſſes were 
then elected to parlement by the king's writs. It followes not ther- 
fore that they, or ſome deputies of the commons, (though not 
elected by the like formes of writs as now, ) were not then in parle- 
ment: no more than it followes, that bicauſe the lords were not 
then ſummoned by the King's . writs to parlement, that therfore 
there were no lords then in parlement; of which opinion, I ſuppoſe 
no man is, nor he who thinkes ſo meanly of the commons. Againſt 


At illud appoſitè dicere habeo, reges ante hzc tempora non conſueviſſe populi con- 
veutum, conſultandi cauſa, nifi perraro, facere. Adeo ut ab Henrico id inſtitutum jure 
manatte dici poſſit.— Ac ne imperita vulgi multitudinis, cujus proprium eſt nihil ſapere, 
jedicio conſilium impediretur; certa lege exceptum fuit, à principio, qui ex ſacerdotum 
cætu, quive quotve ex reliquo populo, vocari deberent ad concilium. Rex, pontifices, 
principes, et abbates in unum conveniunt locum, ibique conſident: at procuratores 
civium, populique, in alterum proximum. m Speed, hiſt. p. 457. | 

„ Ann*. 1116. Holinſhed. p. 38.— Dodderidge, A of 9 p. 18. 19. 
20. 40. 80. 8 87. 
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whoſe opinion are the authors before mentioned. Ager and Tate, 
learned lawyers; Dodderidge, Whitelocke, and Cooke, learned 
judges; the manuſcript of Canterbury, and other not deſpicable 
authorities : againſt whoſe opinion I ſhould hardly preſume to pre- 


ferre my own, if I differed from them ; but rather ſuſpe& my own 


want of knowledge, than their's. Vett this I muſt with ſubmiſſion 
ſay; that J am not convinced, that the beginning of the admiſſion 


of commons was in this parlement : bicauſe I apprehend ſufficient 


teſtimony of their being in parlements, before this time. 


Edmerus ſtiles this < an aſſembly of biſhops, abbots, and princes 
of the whole kingdome*.” Houeden names = the earles, and 
barons, of all England?*,” Simon of Durham ftiles them « an 
aſſembly of the chiefe men, and barons, of all Englands.“ And 
we find it often expreſſed in his reigne, © by the common councel} 
of the barons ;” by the counſell of the earles, and barons; by the 
aſſent of all the biſhops, and barons. And what was then under- 
ſtood by the word * barones” we find in the lawes of this king, 
where it is ſaid: „ the king's judges are the barons of the counties, 
who have free lands therin; by whom the cauſes of all perſons 
ought to be determined interchangeably.” Which ſhowes, that by 


p 3 


barones they meant « frecholders“ of the countey, who att this 


day are judges of the countey court”, 


The like is in the antient writs of this king, in the booke of 


Ramſey. Henry king of England, to the biſhop of Lincolne, 


and to the juſtices, and ſherife, and barons, and all his faithfull 


© Hiſt, novor. I. 5. p. 117. " P. 47% De geſt. reg. Angl. col. 


237. r Paris. p. 53. communi concilio baronum regni. Eadmerus l. 4. p. 94. 


95.— Simon Dunel. col. 231.—Houed. p. 272. and p. 10.-—Eadmer. p. 101. 102. 
103.— Antiq. eccles. Brit. p. 127.— Leg. H. 1. c. 30.-—Regis judices ſunt barones 
comitatus, qui liberas in eis terras habent; per quos debent cauſæ fingulorum, alterna 
proſecutione, tractari. 


8 2 French 


French and Engliſh of Huntendonſhire greeting.“ And in ano- 
ther place; © to Gilbert the. ſherife, and to all his barons, and 
faithfull French and Engliſh of Huntendonſhire : and to the abbot 
of St. Edm. and to his miniſters of Suthfolc, and to all his barons *.” 
Where the uſe and place of the word “ barones,” after the ſherif, 
and after the king's miniſters, ſhowes it to be meant of freeholders. 
So doth this king's writ directed: * to all the barons of the abbey 
of Abingdon,” commaunding them to keepe watch and ward *.“ 
By which, and ſeverall other paſſages of the like nature, it appears : 
that in this time the word barones” was uſed for © tenants, and free- 
holders ;” and may be rationally interpreted, in the relations of the 
parlements under this king, to comprehend * commons,” as well as 
the majores barones. The hiſtorians uppon the ſame occaſion doe 
alſo uſe the words * princes of all the kingdome ; primates and 
magnates of the king; proceres regni, nobiles: all which are 


uſed according to. the fancy of the hiſtorians, and to expreſſe the 


chiefe men of the kingdome who were in thoſe councells ; and may 
admit ſome of the commons in the comprehenſion of them. So 
may alſo the expreſſions of the ſame authors, of „the generall 
councell, the afſembly of all---It pleaſed them in common---The 
aſſembly of the whole kingdome;” and the like” : which could 
not properly have bin uſed if none had bin preſent, and repreſent- 
ing 100 times the greateſt part of the kingdome, which is the 
commonaltie. Att his coronation * he aſſembled, in councell, all 


the clergy, and people of England, att London,” where he graunted 


Lib. Rams. ſect. 312. H. Rex Anglorum, epiſcopo Lincoln. et juſticiariis, et vice 


comiti, et baronibus, et omnibus fidelibus ſuis, Francis et Anglis, ſalutem. 

t Sec. 320. ſect. 332. * Lib, Abbath. de Abingdon. H. Rex Angliz, om- 

n:bus baronibus abbathiz de Abingdune, ſalutem. _  * Eadmerus J. 3. p. 67. 

Malmeſbury J. 1. p. 228. Eadmer. I. 4. p. 91. 92. Math. Weſt. Simon Dunelm. &c.— 

Eadmerus l. 5. p. 114. 115. 116. generale concilium, conventus omnium; placuit in 

communi, ib, p. 118. 126, totius regni conventum, &c, 1 
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his charter of liberties: and uſeth the words afterwards of „e the 
clergy, and great men ; and, by the common councell of the barons 
of England *.” Wherby he who ſeekes to derogate, from the com- 
mons, makes this interpretation : that the words firſt uſed, of the 
« clergy and people of England,” are heere explained to meane only 
« the lords ſpirituall, and temporall,” and not any of the commons; 
bicauſe the words © magnates and barones” are uſed for the ſame ag 
« clerus and populus” before were, Wheras, in a much more proper 
interpretation, it is obvious; that the authors, by the words mag- 
nates and barones, meant to include what they had before expreſſed 
« the clergy, and the people; * all the people; which can in no 
reaſonable conſtruction be reſtrained to the lords ſpirituall and tem- 
porall only: butt * all the people” muſt be underſtood, „ the de- 


puties of all the people,” from all parts of the kingdome, ſent 


unto their publique councell. It cannot be ingenuouſly urged, that 


populus ſignifies only the lords; eſpecially * univerſus” being added 


to it. Butt all the people” may well be taken to ſignify both * the 
lords, and deputies of the commons”, who may, properly enough, be 
ſtiled <* principes, proceres, magnates, and primates ;” great men, 
and chiefe men of the kingdome ; when they {itt in parlement. 


I ſhall not be fo long deteined in the reigne of the next king, his 
brother William Rufus; who was too neere the time called the 
conqueſt, to have much to doe in civill councells. About the ninth 
year of his reign, the king, being to act concerning the ſtate of the 
kingdome, called togither to one place the biſhops, abbots, and all 
the nobles of the realme?. And Florence of Worceſter ſpeakes of 
« the judgement of the barons,” under this king. And in the 


Paris, 52, 83 Congregato Londoniis clero Angliz, et populo univerſo. Clero, et 
y Eadmer, Hiſt. nov, 1. 2, 

P. 38. 
ſeven 
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ſeven year of this king's reigne, about the buiſnes of Anſelme, the 
biſhops, abbots, and all the princes of the kingdome were called 
togither : which was a parlement. And in the generall acceptation 
of thoſe termes, © barones, and principes” might comprehend all 
degrees *. | | | 


That the word “ magnates” beares the meaning of com- 


moners,” as well as lords, is expounded by a parlement itſelfe, in 
the preamble to the ſtatute Staple ; wherin is ſaid. Wheras 
good deliberation had with the prelats, dukes, earles, barons, and 


great men of the counties; that is to ſay, of every countey one, 


, 


for all the countey, &c.“ So that the word © magnates” here is 
expreſſely uſed for commoners, knights of ſhires; and may 
therfore beare the like conſtruction in other times, and places. So 
in a plea rolle, in the tower, a law is mentioned made by the king, 
bithops, earles, © barons, and other great men,” and the king's 


councell ; where magnates are reckoned beſides, and after, barons*. 


The like may be ſaid for the word * nobiles,” and other frequent 
appellations of parlementary members. Butt I muſt haſten to 
king W. 1. whom our chroniclers, from the flattering monkes, ſtile 
the conquerour : though he never pretended to be conqueror of 
England, butt of the uſurper Harold; nor did ever ſtile himſelfe 
conqueror, as hath bin noted. And although armes doe filence 
lawes*;” yett, even in his time, we have memorialls of parle- 


ments held by him. One appears in a caſe of our law booke, in 


E. 3. time, uppon a prohibition againſt the biſhop of Norwich, for 
viſiting the abbey of St, Edmond's Bury ; which was pleaded to be 
exempt © by an act of parlement, in the time of William the Con- 


Flor. Wigorn. anne. 1093. Eadmerus hiſt. nov. p. 26. & William Malmeſbury. 
1 Stat, Staple 27. E. 3. præfat. b Placit. 18. H. 3. rot, 15. apud Weſtm. 
Baronibus, et aliis magnatibus, &c, © Inter arma ſilent leges. 
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querour, made by the king, and by the archbiſhop of Canterbury, 
and by all the reſt of the biſhops of the land, earles, and barons.” 


Which was allowed by the judges for an act of parlement ; and 


judgement given accordingly: which (faith Coke) they neither 
could, nor would have done, if it had bin commanded by the ſole 
will of the conqueror ; and had not bin eſtabliſhed according to 
the due forme, and rules, of the common lawe *. 


By the word * barons” that others, beſides the greater barons, 


were meant, appears by the uſe of the word in his time, and after, 
for freeholders; and for principal men of townes, citties, and 


boroughs. That the word was brought in with the Normans, is 
the opinion of our antiquaries*. And the application of it to chiefe 
men of citties, and boroughs, appears in the charter of this king 
to London, before noted; where he calles the men of London 
„ burgh warn,” or © burgh barons of London.” So the Latin 
calles them © barones London.“ S0 is Math. Paris, „the Lon- 
doners (ſaith he) whom, for the dignity of the citty, and the anti- 
quity of the cittyzens, we uſe to call barons'.” And in the booke of 
Ramſey, before noted, is a writ directed to Euſtachius © the ſherife, 
and to all the barons of London*.” And the cittizens are often 


expreſſed by the name of the barons” of London in our elder 


hiſtorians. And Ingulphus gives them the title of © Heroes of 
London.” The ſame expreſſion is given of © barons of Yorke, of 


_ Cheſter, of Warwick, of Feverſham;“ and of ſeverall other 


d 21. E. 3. f. 60,—En temps W. Conquerour a ſon parlement, à certain jour tenus, 
fuit ordeign per le toy, et per l'archeveſque de Canterburie, et per touts les auters 


eveſques de la terre, countees, et barons. Ep. q. rep. © 2, tit, hon.. Seld. 
p. 687. f Paris, in H. 3. Londinenſes quos, propter civitatis dignitatem, et 
civium antiquitatem, barones conſuevimus appellare. Lib. Ramſ. ſect. 323. 


Vice comiti, et omnibus baronibus de London. —Hift. Croyl. p. 877. Heroes londi- 


nenſee.— Spelman Gloſſar. verbo “ barones.“ 


1 - townes. 
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townes. And att this day that appellation continues to the barons 
of the cinque ports, whoſe deputies in parlement are till called 
the © barons of the cinque ports.” And Sir Edward Hoby being 
ſent from the houſe of commons, with a meſlage to the lords, told 
them; that he was commaunded by the knights, cittizens, bur- 
geſſes, and “' barons of the houſe of commons,” to acquaint their 
lordſhips, &c. att which ſome of the lords taking exception, it 
was juſtifyed from the barons of the cinque ports being of their 
number. Some have given them the name of * earles of the 
cinque ports,” reſembled to that of the roman office of © the count 
of the port of Rome.. And for that name of < barons,” in other 
countries, for © cittizens, and burgeſſes,” Flauius Blondus faith ; 
« the chiefe men of the citty, whom now we call barons, they did 
then call captains*.” And an other italian author faith, that a baron 
ſignifies the principall men of the citty,” 
faith : „in France thoſe whom we now call burgeſſes of Bourges 


were formerly called barons.” So that both with us, and in other 


countreys, the word © barones” was uſed, in elder times, to ſignify 
knights, freeholders, cittizens, and burgeſſes; thoſe of the ranke 
of the commonaltie: as it was more peculiarly, and afterwards, 
uſed to expreſſe thoſe of the greater nobility. 


About the fift year of W. 1. he held a parlement att Pinnenden ; 
which Eadmerus ſtiles «© the aſſembly of the princes :” wherin the 
archbiſhop Lanfrank, © by the award and Judgement of all”, re- 


covered lands againſt Odo earle of Kent. Florence of Worceſter 


b Comites quinque portuum. i Caſſiodor var. I. 7. c. 9. Dignitatem comi- 
tive portus rom. * L. 5. decad. 2. Primarii urbis, quos nunc barones, tunc 
capitaneos appellabant. | Philip. Venut. ital. Baroni ſono i principali de Ja citta. 


m Hiſt. nov. I. 1. p. 9: & not. p. 197. Principum conventus, —Omnium ſtipulatione, 
et judicio. 
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faith : the controverſy between the archbiſhop of Yorke, and the 
biſhop of Worceſter, was determined in the councell att Pedreda, 
before the king, and archbiſhop Lanfrank, and the biſhops, abbots, 
carles, and “ primatibus,” chiefe men, of all England. And the 
decree touching the primacy of Canterbury was made in a parlement 
of this king; which Eadmerus faith was © by the aſſent of the 


whole kingdome *:” which cannot be underſtood otherwiſe, than by 


« the deputies of the whole kingdome” joyning with the king, 
and lords; who all togither doe repreſent the whole kingdome. 
Butt not any part, of them, can be faid to repreſent the whole ; 
nor can the aſſent of one, or two eſtates, be called the aſſent of the 
whole kingdome;“ by which expreſſion is implyed, that deputies of 


the commons were in this parlement. Which is more expreſſe in a 


parlement before this, about 4. W. 1. wherof it is ſaid, that the 


king, by the counſell of his barons, cauſed to be ſummoned through- 


out all the conſulats, or counties of England, “ engliſh noble, 
and wiſe men, and learned in their law*;” that he might heare from 
them both their lawes, and cuſtomes : and twelve were returned 
out of every countey, who ſhowed what the cuſtomes of the king- 
dome were ; which being written by the archbiſhop of Yorke, aid 
biſhop of London were, with the aſſent of the ſame councell, 
(which was a parlement of that time,) confirmed. And that de- 
paties of the commons were there appears by what is before noted. 


Butt it may be objected, that theſe 12, ſummoned out of each 


countey, were not members of that councell ; butt rather jurors by 
their number, or inquiſitors, to preſent the cuſtoms of their coun- 
tries. For their number, the whole amounts to about 500, too 
many for the greater barons : and the appellations given them, of 


* Ann?, 1070. M. Paris, anno 1095, refert ad 1070.—Malmeſb. de geſt. reg. 


J. 3.—Totius regni aſſenſu. ® Houeden in H. 2. p. 343. lib. Lichfield. MS, 
& not. ad Eadmer, p. 171, Anglos nobiles, et ſapientes, et ſui lege eruditos. 
Vol, II. 2 „ nobilcs 
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% nobiles“ and ſapientes, were ſuch as they uſually gave in thoſe 
times to members of their publique councells; and they were to 
declare the law, which was confirmed in this councell. Butt if they 
were not all members of it; yett the word. © barons,” (as hath bin 
noted,) comprehends * commoners,” who, in our hiſtorians relating 
parlements, are often omitted to be named, when undoubtedly they 
were in the parlement. As in E. 3. and in divers other parlements, 
they are not named; when, it will not be queſtioned butt the com- 
mons, by their deputies, were in thoſe parlements '. Sir Roger 
Owen cites the payment of tithes to be one of the lawes recited att 
this parlement?*; and that, in the relation therof, it is ſaid, „ theſe 
things St. Auguſtin the monke taught : and they were graunted by 


the king, and the people; which ſurely comprehends * the com- 8 

mons.” And he remembers the charter of W. 1. regiſtered in | 
the redde booke of the exchequer : in which, amongſt the liber- | 4 
ties of the people that is declared, and confirmed, that they be | $ 
free from all tallage, and ſervices, butt what are ordeined by ſtatutes, . 
and graunted by them; and by hereditary right belong to the king, 9 
and were graunted “ by the common councell of the whole king- A 
dome. The which is no ſlender implication of “ the commons“ Y 
being parties therunto, in that parlement, by their deputies, under b! 


the name of people, and common councell of the whole king- 
dome; which comprehends more than the lords only. | 


It will be time to proceed a little higher, to inquire whither the 
commons had any ſhare in the publique councells before the con- 
queſt; which to me (with ſubmiſſion) is very perſpicuous, that they 


had. One evidence wherof is alleadged by Lambert, and by Coke, 


Y Walſingham, p. x29. 10. anno. 1324. 4 MS. pt. 2. p. 123. c. 8. 
p. 375. Per commune concilium totius regni. t Lambert Ar- 


heion, p. 257. Co. epiſt. 9, rep. 
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in the antient boroughs of England, which præſcribe to ſend bur- 
geſles to parlement ; and ſome of them time out of minde, and 
before the teſtimony of any record, have, bin fo decayed, (which 
comes not in a ſhort time,) that not above three or four houſes are 
left in ſome of them : yett, by this priviledge, muſt be acknow- 
ledged to have bin the antienteſt, and moſt flonriſhing townes ; and 
doubtles were ſuch before the conqueſt, and ſent their deputies to 
parlement when they were great, and flouriſhing. Butt now there 
is neither any memory, nor record, of the beginning of their de- 
cay; or, the graunting of this priviledge to them: butt, in all 
likelihood, they both had it, and uſed it, before the conqueſt. Ano- 
ther inſtance is from the antient boroughs, which are called “ an- 
tient demeſne;” which were tenants of the demeſne lands of W. 1. 
and of Edward the confeflor : who (to the end that they might 
not be hindered from their buiſnes of huſbandry of the king's lands, ) 
had many priviledges, wherof one was; that they ſhould not be 
compelled to ſerve in parlement. Another was, that they ſhould 
not contribute to the wages of knights of the ſhire. Which pri- 
viledges they {till injoy ©; and, had their beginning in the times of 
W. 1. and of the confeſſor, whoſe tenants they firſt were, as ap- 
pears in the booke of Domeſday : and is a ſtrong proofe, that knights 
and burgeſſes were then in parlements. 


King Harold, in effect, aſſerts this right of “the commons in par- 
lement.” When Duke William ſent to demand the kingdome of 
him, the which he had taken an oath ſhould be duke William's : 
Harold returned this anſwear. © As to duke William's claime of 
the kingdome by the guift of the confeſſor, and as to his owne 
promiſe, he ſaid; that king Edward being then living, he could 


neither give away the kingdome's ſucceſſion to him, nor graunt it 
» Fitz, N. B. f. 14. 49. E. 3. f. 22. 23. 40. E. 3. 25. 18 Hg. &e. 
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to any other, without his conſent ; “ and without the conſent of 
the people, the decree of the ſenate *.” The people's deputies be- 
ing a part of the ſenate, or elſe their decree could not be © with 
the conſent of the people ;” who cannot be intended att large in 
this place: it not being * the aſſent of the people, and the decree 


of the ſenate ;” butt without the word * and,” (all in one ſentence) 


de the aſſent of the people in, or by, the decree of the ſenate.” 


Nor is it poſſible the people ſhould otherwiſe conſent, than by their 
deputies, parties to the decrees of the ſenate : and this. is a proofs 


of their being parties therunto, in that time. 


T he bequeſt of the kingdome by Edward the confeſſor, to Ha- 
rold, is ſaid to want force, bicauſe it was made „on his death- bed, 
and without the common conſent of his baronage; which includes 
the commons, eſpecially being expreſſed ** 8288 common conſent *,” 


Houedeiſ becites the lawes of the en confirmed by W. 1. 
in which one is (before noted) for payment of tithes “ which are 
graunted, by the king, and by the barons, and people“ who were, 
it ſeemes, parties to this graunt in publique councell, by their de- 
puties: and heere is king, lords, and commons, cleerly expreſſed 
in this publique councell”. So is it by that relation of Henry de 
Knighton, that this king Edward received, and confirmed the lawes, 
(known by his name,) „ by the counſell of the barons, and of the 


reſt of the kingdome * :” which to thoſe who doubt, whether barons 


then comprehended alſo the commons, is ſupplyed by the word 


« caeterorum,” others beſides the barons. 


» Hiftor. iltor, tempor. —Math, weſtminſt. p. 434, 435.—Et ſine populi conſenſu, 


ſenatus decreto. * Math, Weſtm. ann?. 1066. In lecto lethali, et ſine 
baronagii ſui communi conſenſu, P. 602. 40. Lex. 8. 9. Lamb. Sax. leg. 
p. 139. Hæc conceſſa ſunt a rege, et a baronibus, et populo. De euent. 


ws J. I, c. 15. Conſilio baronum, et cæterorum regni. 


Theſe 
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Theſe lawes are by Houeden ſaid “ to be made by the counſell 
of the wiſe men: and that appellation of „ the wiſe men,” Lam- 
bard affirmes was a received forme of ſpeech to ſignify both the 
ſpicitualtie, and laitie* ; that is to ſay, the nobilitie and commons, 
by the only word “ witena,” or wiſe men; and of that word, and 
« ealra wittena gemott,” and the often uſe of the word “ wiſe 
men” for publique counſellors, ſomwhat hath bin before noted; by 
which I may be. excuſed to paſſe over thoſe expreſſions, where 1 
meet with them, without further repetition. 


In the great buiſnes of the baniſhment of earle Godwin, and his 


five ſons; the nobles mett in a great aſſembly : and “ the king in 


his common councell, by judgement of his court, and by the una- 
nimous conſent of his whole army *,” baniſhed the earle, and his 
ſons ; and a decree was publiſhed theruppon. Which expreſſions of 
«© common councell,” the very worde ufed in our preſent writ, may 
imply « the commons by their deputies” to be part of it. Butt to 
make the theſis more cleere, the next year, (ſaith Malmeſbury, ) 
« the cauſe being brought unto the popular ſuffrage ;” the king re- 


| ſtored the baniſht perſons, Which words, „popular ſuffrage,” my. 


honored father notes uppon this place, to be © inſtead of the lower 
houſe of parlement :” and the words themſelves import the ſame 


fully 


Upon the building, and indowment, of the abbey of Weſtminſter - 
by this king, in his excellent and pious charter therof, he recites ; 
that it was „by the councell, and decree, of the arch biſhops, 


2 P. 607. 10.—Sapientes cœperunt ſuper hos habere conſilium, et conſtituerunt, . 
Lamb. Archeion. p. 256. & 252. 250. b Florent. Wigorniens, Rex in ſuo 
concilio communi, curiz ſux judicio, et omnis exercitus unanimi conſenſu. 

< De geſt. pontific, p. 204. Cauſa in ſuffragium popularium deduta,—Inftar domus 
inferioris parliamenti. Os. 


biſhops, . 
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biſhops, earles, and others of his optimates, or beſt or chiefe men :” 
and that, having a common councell,” they diſſwaded him from 


going to Rome: that © by election, or conſent of the whole king- 


dome“, (which could not be, butt by their deputies of all eſtates 
in parlement,) he betooke himſelfe to the building of that abbey. 


| Abbot Ailred in his relation of this ſtory, and of the king's vow to 
goe to Rome, faith ; that he * called togirher the primates of the 


whole kingdome *,' 
ordering the affaires of the kingdome in his abſence. Wherin the 


and conferred with them about his journey, and 


king recites his ſtory, in ſome paſſages therof not unlike a part of 


our kings; which may pardon my longer inſiſting uppon it. The 


baniſhment of his relations, murder of ſome of them,” his own 
being forced to leave his countrey, and * his ennemies proſpering 


in all things, ſo that he became without hope :” I believing in hope, 


againſt hope, wholly giving my ſelfe up to the mercy of God; he 
deſpiſed not my prayer, tooke away my reproach ; and * without 
bloud, reſtored me to the kingdome of my father, and ſubdued my 


f 92 


Enemies . 


Uppon this ſpeech of the good king to his publique councell, (as 
our author relates,) they all diſſwaded him from his png ;- * the 
prelats commaund, the nobles pray, the commons urge” the king 
not to goc to „ 5, This explains what he meant before by the 
word “ primates ;” the prelats, nobles, and commons, aſſembled 
in this publique councell, and debating uppon . this great buiſnes 


* Spelman, concil. p. 628. Concilio, et decreto, archiepiſcoporum, epiſcoporum, 
comitum, aliorumque meorum optimatum.—Habito communi concilio. — Totius 
regni electione. * De vit. et miraculis Edwardi conſeſſoris, col. 379. 380. 
381. Vocatis totius regni primatibus. c f Patribus peremptis, actis in exilium 
nepotibus; cum hoſtibus noſtris in omnibus fortuna faveret; mihi profectò nihil ſpei 
ſupereſſe videbatur.— Reſtituit me in regnum patris mei, ſine ſanguine; hoſtes ſub- 


vertit, &c. s Imperant pontifices, rogant proceres, plebs extorquet, 
2 | | with 
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with the king, their head. And it ſeemes their number was ſo great, 
that our author calles them “ a multitude.” 


W 1 the king of Norwey ſent to deſire a navall aſſiſtance from 
the confeſſor, it is ſaid; that earle Leofrick, “and all the people 
with one voice,” (which could not be butt by their deputies,) « did 
contradict it.” And when the king of Denmarke requeſted the 
like; which earle Godwin adviſed to be done; “ it ſeemed” to earle 
Leofrick, * and to all the people, not to be counſell.“ This king's 
marryage. was att a generall councell, by « the common councell” of 


his nobles ®. 


The appeale which the king made againſt earle Godwin, about 
the murder of his brother Alfred, was heard before the earles, and 
barons ; and the adviſe of earle Leofric was followed. That earle 
Godwin and his ſon, and 12 earles his friends and kinſmen, ſhould 
goe humbly before the king, laden with as much gold and ſilver as 


every one of them could carry between his armes, offering them to 


the king, for the earle's treſpas: and ſubmiſſively praying; that he 
would pardon all his rancor and ill will to the earle, and reſtore his 
lands to him. Which was done ; ; and the mercifull king ratified 
what his parlement deſired. And Caxton faith; that the earle 


came to London © where the king then was, and all the great 


men, att the parlement'.” And abbot Ailred ; that att the election 
of this Edward to be king, before he was yett borne, there was a 
great aſſembly, before the king, of biſhops, and nobles ; and meet- 


ing of © the people, and commons.” And that this was in councell 
CO 1 L 


appears; bicauſe © they treated abont the ſtate of the kingdome,” 


(the words of our preſent writ) and of the ſucceſſion to the crowne. . 


hk Wigorniens. Simon Dunelmens. Houeden, &c. Omniſque populus, uno ore, 
contradixerunt. Et omni populo, id non videbatur confilium. —lidem authores. 1 Col, 
397. 398.--Chron. ps. 6,--Ubi rex, et omnes magnates, ad parliamentum tum fuerunt, 
I b 
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And the king aſked the opinion of all- of them; and the votes 
of all were for the child not yett borne:“ 


which the author ſup- 
ports with a miracle. And after the death of Hardi-Cnute, a = 
councell being aſſembled, Huntingdon faith ; © he was choſen king | 
by all the people; which election could not be by all, otherwiſe 
then by the deputies of all the people. Mathew Weſtminſter to 
the ſame effect; that the clergy and people conſenting, he was 
choſen king att London *.“ And att the ſame councell, (which = 
Brompton, Fox, and others terme * the common councell",””) where 


- AA bom Sh * 
. 7 * 8 . IE 
CCC 
e ae eee 


all the magnates were treating togither; they reſolved, and bound 5 
it with an oath, that in the future never any Dane ſhould reigne 7 
over them. os # 

9 


J come now to the time of the daniſh kings; the third and laſt 
of whom was Harde-Cnute, the fon of Cnute, who was an ill 
king, and reigned not full two years: and was choſen king by the 
nobles, both of the Engliſh and Danes, agreeing in one opinion, in Bl 
& a publique councell®.” : [4 


His brother Harold was elected king “ by the princes, and all 


the people,” which neceſſarily implyes the deputies of the com- 
mons . 
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JJ ͤ a TTY, 23) Lat 

l e LISLE 2 


Houeden and others relate; that the murder of prince Alfred 
was committed, when the earles, and barons of England, by com- 
mon aſſent and counſell, ſent into Normandy for him. 
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* De vita, et miraculis, Edw. confeſ. col. 372. 373.—Agitur, inter eos, de regni 
ſtatu tractatus.— Quid ſingulis quidyve omnibus videretur explorat. In puerum nee dum 


natum univerſorum vota convertit. ! Hiſt. 1. 6. p. 365. Electus eſt in regem, | 
| ab omni populo. P. 415. Annuente clero, et populo, Londoniis in regem 
eligitur. Col. 934. Fox. vol. i. p. 200. 212, &c. 9 Malmelb. I. 1. 


c. 12. Ingulphus. Mat. Weſtm. Radiis de Diceto, &c. * Florent, Wigorn. 
Symon Dun. &c. ann'. 1037. 2 principibus, et omni populo. 
After 
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Aſter the death of Cnute, the nobles © mett att Oxford” to chooſe 
a new king ; they mett © to conferre *;” and it is called “ placitum 
magnum.” That nobles, in theſe times, might comprehend com- 
mons, appears by the uſe of the word « ae hel which, with them, 
ſignified every gentleman; therefore that in Bede, © with all the 
nobles of his nation,” is turned by king Alfred in the ſaxon, all 
the æthelings of his nation.“ 


The lawes of king Cnute are ſaid to be made by the common 
councell of my wiſe men ;” and © by the venerable councell of his 
wiſe men.” And his charter to Glaſtenbury was graunted by * the 


conſent of his optimates, and by the grant of his nobles”. His let- 


ters from Rome are directed to the archbiſhops, all the biſhops, 
nobles, and rulers, and to © the whole engliſh nation” as well nobles 
as plebeians*, 


In the year 1022, the Engliſh and Danes in a conference, or 
or publique councell, held att Oxford, agreed; that the lawes of 
E. 1. before the conqueſt, ſhould be tranſlated out of engliſh into 
latin; and be obſerved both in Denmarke, and in England, for 
the equity of them *. | 


Coke cites, out of a manuſcript booke of the abbey of St. Ed- 
mondſbury in his cuſtody, a parlement held in the fift year of 
king Cnute; © when he called to his parlement all the prelats, 


| nobles, and great men of his kingdome, in his publique parle- 


ment.” There being preſent the biſhops, their ſuffragans, ſeven 


4 Anne. 1031. Convenerunt apud Oxoniam, ad colloquium, EE ©. 34, 
& J. 3. c. 1, Cum cunctis, gentis ſuæ, nobilibus, mid eallum *helinzun, hiy Seode“ 

Ann“. 1033. Vid. Hiſtorias illor. temp. Communi concilio. venerando ſapientum 
ejus concilio.—Spelman. Concil. p. 517. Anne, 1 Hiſt, illius temp. 

Mat. Weſtm. p. 404. 
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dukes with as many earles, divers abbots, „with many common 


ſoldiers (or as ſome would have it) knights of the common ranke, 


and with a great multitude of people: and all being then perſonally 
preſent in the ſame parlement, and unanimouſly conſenting to the 
king's deſires, it was commaunded, and decreed,” &c", 


The full objeaion, againſt this teſtimony, is a flatt PERS that | 


there is any ſuch booke : for which the attirmative teſtimony is not 
inferior to the negative, for the matter of it. The gregarii milites” 
are by ſome interpreted cc knights of the ſhires.” Gervaſius Tilſ- 
berienſis uſeth the word for © an officer of the exchequer,” who 


ſurely was not a common ſoldier ; and hardly can it be thought, that 


fach ſhould be admitted in this publique councell perſonally, and to 


conſent to the king's deſires, and be parties to the decrees. Butt 


both the words . gregarii milites,” which fignify knights or ſoldier 


de grege, of that company where they were; and “ the great multi- 


tude” of others, beſides the biſhops and nobles, which multitude 


was preſent perſonally in the councell, and aſſenting to the acts of it; 


may rather be taken for © repreſentatives of the commons,” than for 
the vulgar fort, and rabble att large, who doe not ule to be preſent, 
or to conſent to acts of councells. 


In the third year of this king the hiſtorians relate, that < he aſ- 


tembled a councel]---that he had a great councell- a councell of the 


clergy, and nobles".” In the ſecond year of his reign was the par- 
lement aſſembled att Oxford, (which the hiſtorians call by that 


» Fpiſt. 9. rep. Coke. Cunctos regni ſui preſatos, procereſque, ac magnates ad ſuum 


convocans parliamentum, in ſuo publico parliamento—cum quamplurimis gregariis mili- 
tibus, ac cum populi multitudine copioſa; ac omnibus tunc, in eodem parliamento, 
perſonaliter exiſtentibus, votis regiis unanimiter conſentientibus, præceptum, et de- 
cretum ſuit. Anne. 1020. Concilio congrezato—Alagnum concilium habuit, 


Conciiio cleri, et proccrum. 
name,) 
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conference of the nobles of each army: 
than a parlement. Yett the commaunders are there ſtiled by the 
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name,) where the lawes of Edgar were agreed to be obſerved. And 


in his firſt year, in the agreement between him and Edmond, all 


the engliſh nobles and army,  ordeined a tribute ſhould be paid to 
the,” daniſh, ** fleet*.” And to pleaſe the Engliſh he graunted 
them equall priviledges with the Danes, in aſſemblies, councell, 
and in battle. And obteined the crowne by courting the biſhops, 
dukes, princes, and nobles of the engliſh nation; whom he aſſem- 


bled in a publique councell”, 


The combat between king Edmond, and Cnute, was uppon * a 
rather a councell of warre, 


name of < proceres of the army.” And preſently after king Ethel- 
red's death, the biſhops, abbots, dukes, and “ ſome of the nobi- 
liores Angliæ,“ were aſſembled : as others relate it, © the greateſt part 
of the kingdome, as well of the clergy as of the laity,” mett *, and 
choſe Cnute king. None will deny, butt that the earles, and 
barons, or thaines, were preſent, though not named: and “ the 
greateſt part of the kingdome” to meet, and aſſent, cannot be taken 
otherwiſe than by repreſentation. 


The parlement ſummoned by king Ethelred is called * the great 
councell---the great placitum---the great conference.” And after 
the death of Swaine it is ſayd ; that the navy, and nation of the Pancs, 


ſenators, and nobles, ſent for Ethelred to come, and take the crowne : 


and thoſe words intimate © the commons, and lords alio*.” The pay- 


* Anno 1018.—Florent Wigorn. p. 385. Tributo, qui claſſicæ manui pende- 
retur, ſtatuto. Y Acthelredus abbas, Col. 965, 966, &c. * Col. 363. 
Uterque exercitus proceres ad colloquium cogunt. Anno 1016. —Quique nobiliores 


Angliæ. Maxima pars regni, tam clericorum, quam laicorum. Anno 1015. 
Magnum concilium, placitum, colloquium. Anno 1014. 
2 2 ment 
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ment of the danegeld was agreed uppon in an aſſembly of all the 
primates, of every order and dignity *. King Ethelred called the 
magnates of his kingdome, to adviſe about ſending ambaſſadors to 
the Danes. And before that, in one your: he held three publique 
councells ; wherin he, and © his wiſe men,” made and publiſhed many 
excellent lawes, both civill and eccleſiaſticall : and they are called 
te ſtatutes, in our ſynodall aſſembly ;” 
that time promiſed to obſerve *. The title and beginning of divers 
of his lawes are; © the wiſe men alſo decree”--* att this parlement all 
the biſhops, and nobles, were preſent *”. 
buiſnes of the Danes, to raiſe a tribute for them, was by the 
councell of his primates. And Huntingdon and Brompton fay ; 
that * the king, and the ſenate of the Engliſh, by common deli- 
beration,” agreed the tribute. Ulfketel, duke of the Eaſt ** 
tooke councell with the majores, how to reſiſt the Danes“. 


The charter of this king. wherby he putt out the ſecular prieſts 
out of Chriſt's church, in Canterbury, and brought monkes in their 
places, was in a publique councell ;” and ſubſcribed by the king, 


archbiſhops, biſhops, abbots, and “ ſeverall aldermen, nobles, and 


_ officers;” which probably were, ſome of them, of the ranke of 
* commoners*.” And in this year againe the king takes councell of 
the primates ; and gathers an army, and navy, by the councell of the 
primates. And the league between him, and Anlafe king of Norwey, 
was by the councell of his “ nobles and wiſe men ;” and © confirmed 
by all his wiſe men, with the army.” Before this he provided a 


Anno 1012 © Anno 1007. Chron, Bromp. Col. 893. Spelman, Conc, 
p. 530. 5 Cap. 5, 6, 7. Sapientes etiam decernunt. Spelman. Concil. p. 510. 
* L. 6. p. 360. Rex et ſenatus Anglorum, communi deliberatione; Anno 1004.— 
Hunt. J. 6. Anno 1001.—Chron, Thorn. Col. 1789. Spelman, Concil. 
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fleet, ſaid to be done by the counſell, and commaund, of the king, 
and“ his nobles*.” 


Uppon receipt of letters from the pope, the king „ afſembled 
all the faithfull men of his realme, and all the wiſeſt men of both 
orders; and he made a peace with the marqueſſe of Normandy, (fo 


was he then called.) And it is to be hoped, that “ all the faithfull, 
and wiſeſt men of the realme,” might include ſome of the * com- 


monaltie; and hardly meet, butt by *. their deputies.” 


The firſt taxe, impoſed on the Engliſh, is ſaid to be that of 
danegelt : and the councell that impoſed it, is called the unlucky 
councell ; and the archbiſhop who firſt adviſed it, Siricius, con- 
demned by all the hiſtorians of that time. Some of them fay, that 
the dukes © and nobles” graunted it; others, that * the Engliſh did 
ordeine ;” another, that the king, calling to councell the ſtateſmen, 
and peeres, agreed it. Another ſayes; that it was graunted in * the 
generall aſſembly, of the ſtates,” att London“. 


In a great councell, or wittena-gemot, by judgement of « the 
ealdermen and thanes,” the biſhop of Wincheſter recovered lands 
againſt one Leffi. And to this councell « dukes, princes, rulers, 
rhetoricians, and lawyers, came from all parts: and, before all, the 
matter was opened ; and all gave judgement.” And this matter 
coming afterwards in the countey court, the ſame judgement was 
there given: and * all the people reſtored, to the biſhop, what be- 


Anno 997, 998, 999.—Ann?. 994.—Brompton, Col. 899, 900. Et omnes 
ſapientes ejus, cum exercitu, firmaverunt. Ann?. 992. h Anno 991. Malmeſb. 
Accerſitis cunctis ſui regni fidelibus, utriuſque ordinis ſapientioribus. 

_ 1 Huntingdon, I. 5. p. 357. e Col. 879. —Statuerunt Angli. Speed. 
p- 415 416, 
longed 
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longed to him.“ Whether theſe « rhetoricians, and lawyers,” 
were members of the councell, or only aſſiſtants or auditors, ap- 
pears not. Butt it is ſaid ; that © all gave judgement :” and if that 
be reſtrained only to the © biſhops, and ealdermen, and thanes ;” 
that word “ thanes” did include © commoners” alſo. 


Uppon the great difference between the monkiſh clergy and 
marryed ſecular prieſts, (preſently after the coronation of king Ed- 
ward the ſon of Edgar ;) to ſettle it, a ſynod was aſſembled, and 
the cauſe was to be decided in“ a great councell of the whole king- 
dome,” (which could not be butt by their deputies.) And the dukes, 
« with all the great men of the whole kingdome,“ were preſent ; 
- when the ſuffrage, of the greater part, was for the prieſts. When the 
king was about to paſſe his ſentence, a divine voice, (ſay our 
monkes,) was uttered by the crucifix in the wall; God forbid, that 
this ſhould be done! Some ſay (and not improbable,) that Dunſtan 
the biſhop, (who was againſt the prieſts,) had appealed to the cru- 
cifix, in which he placed a man, with a tronke, in the wall be- 
hind the image; who uttered this voice in, and by, the mouth of 
the rood. Butt the nobles not being convinced by this miracle, 
(which ſhowes their ſuſpition of it;) three other great ſynods, or 


great councells more, were held about this controverſy. The laſt 


wherof was att Calne ; where * all the ſenators, and nobles of Eng- 
land,” (large words,) fitting togither att this councell in an upper 
room ; the floor, and beames, brake : and the people fell downe, 
many of them killed, and all the reſt hurt, except the biſhop 


Dunſtan; to whole judgement, uppon this ſecond miracle, all 
ſubmitted *. | 


* Anno 982. MS. de operib. B. Edelwoldi Epiſcopi Lib. Ely. 2. tit. hon. Seld. | 


p. 693. Duces, principes, ſatrapæ, retores, et cauſidici ex omni parte confluxerunt. — 
coram cunctis omnes judicium reddiderunt,—Omnis populus reddiderunt epiſcopo 


quæ ſua erant, Anno 977. = Malmeſb, Mat. Weſtm. Wigorn, &c. 
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C. LXXXI And the commonaltie. 5 


This Edward was choſen king by “ the biſhops, abbots, and no- 
bles, togither in a great councell ; by the major part of the councell; 


3 


being clergy men 


King Edgar 6 his charter, in parlement, confirmed by ,, the wiſe 
men, biſhops, and others” in his preſence, removed ſecular prieſts 
out of a monaſtery ; ; and, placed monkes there“. 


105 Ofwold having ejected the marryed ſecular 8 out of 
his church att Worceſter ; and introduced monkes in their places; 
procured king Edgar, by “ the councell and aſſent of his princes, 
nobles, and biſhops in a publique councell,“ to ratify the ſame”. 


And by his charter this king graunted, and confirmed, many privi- 


ledges to the monaſtery of Glaſtonbury, « by the common councell 
of the biſhops, abbots, and princes; and by generall aſſent of the 


prelats, abbots, and optimates.” He drove out the prieſts, and 


placed monkes in their roome ; © by the councell of the biſhops, 


and magnates: and this is called “ a generall councell.” His lawes 


were made „ in the uſuall ſenate, by the counſell of his wiſe men.” 


His charter to Croyland abbey was confirmed by the king, biſhops, 


and nobles, in a councell att London, He founded the monaſtery 
att Hide by advice, and conſent, of his biſhops, and nobles. 
Brompton ſayes; he called his parlement att Saliſbury,” where 
all his nobles were aſſembled, about reſiſting the Danes. And it is 


laid ; © he was choſen king by all the people “.“ 


Anno 975. | Anno 884. Malmeſb. Inguiphus, &e. ? Anno 969. 
Spelman. Concil. p. 432. Mat. Welt. * Anno 970. Malmeſb. Spelman 


Concil. p. 483. Communi epiſcoporum, abbatum, principumque conſilio; et generali 
aſſenſu pontificum, abbatum, optimatumque. Anno 966. Anno 969. Frequenti 
ſenatu, conſilio ſapientum. Ingulphus, p. 880. Anno 966.— Anno 963. Rex par- 
liamentum ſuum apud Sariſberiam convocavit. - Ab omni populo clectus, 
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and the conmonaltie. C. LXXYL 
Uppon FE diſſentions between Edgar, and his brother Edwin; 


152 


c att a councell of the kingdome” aſſembled att Brainford, he re- 


pealed his brother's acts. 


King Edred . a publique councell, to which the great 
men of the whole kingdome came; * the arch biſhops, biſhops and 
abbotts, and the other nobles, and optimates *: : and 1 find no other 


parlement in his time. 


King Edmond, att a feaſt, ſpying a thiefe in the roome, (whom 


he knew,) commaunded his butler to thruſt him out; butt the 


thiefe reſiſted : wheruppon the king himſelfe roſe. from the table, 
and threw down the thiefe uppon the ground, who drew out his 


knife, and killed the king. Butt his fleſh was cutt in pieces by the 
king's ſervants: and © it was decreed by common councell ;” that 
the king's body ſhould be buryed in Glaſtonbury Abbey, to which 
he had graunted large charters © by the counſell, and aſſent, of his 
optimates*.” The ſame year good lawes were made by this king, 
and his biſhops, and “ wiſe men” att Culinton. The proeme to his 
lawes is; he held the uſuall aſſembly att London, both of eccle- 
ſiaſticall and lay perſons.” Another verſion is, *he aſſembled the 
great ſynod, of the order of God, and of ſecular men.” His own 
proeme is. Know ye, that I have inquired of the moſt knowing 
men of my kingdome, in the famous aſſembly of eccleſiaſticall, 
and lay perſons: * ſeeking I have ſought with the wiſe men, of the 


clergy, and laity *.” 


r Parker Antiq. eccles. p. 4. 153. Spelm. Conc. p. 431. Anno 948. 
Ingulphus, Houeden, &c.— Tam archiepiſcopi, et epiſcopi, et abbates, quam cæteri, 
totius regni, proceres, et optimates. t Anno 946.— Communi decretum 


concilio. Anno 944. Conſilio, et aſſenſu optimatum meorum. » Frequentem 


Londini tam eccleſiaſticorum, quam laicorum, cxtum celebravit.—Congregavit mag- 
nam ſynodum dei ordinis, et ſœculi.Inveſtigans inveſtigavi cum ſapientibus, clericis, 


et laicis. 


Howel 


8 
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Howel Dha, prince of Wales, ſummoned a parlement, wherin 
is a cleer proofe of commoners being parties in it. It is ſaid; © he 
ſummoned out of every kemut, or hundred of his kingdome, fixe 
lay men excelling in authority, and knowledge ” ;” and all eccleſia- 
ſticks dignified with a paſtorall ſtaffe : and they continued togither 
all the lent, faſting, and praying, and making lawes ; workes very 
meet to be conjoyned, and this precedent to be followed. 


King Ethelſtan conſulted * with an aſſembly of his © nobles,” 


about the marryage of his ſiſter; and the biſhops are not named in 


it. The judgement in his time againſt Elfrid after his death, to 


forfeit his lands, was by all the optimates of the kingdome of 


England. To adviſe againſt the Danes, he aſſembled “ the great 


men.“ In the councell of Feverſham in Kent, the word “ fapi- 


entes,” wiſe men, is uſed in the generall; and in the lawes then 


made by the wiſe men, members of the councell. And att 


Exeter, the king Ethelſtan, and his“ wiſe men, by common 
conſent confirmed the lawes made att Grateley. The which coun- 
cell, is called “ the great ſynod, to which the archbiſhop's, and all 


the optimates, and wiſe men,” were ſummoned by the king*. And 


he recites; that by the counſell of the biſhops, and ſervants of 
God:“ which I hope may alſo include ** commoners, and the lords“ 
with them, and under the favour of any detractors from them, and 
which the clergy alſo will now indure, others with them may be 
permitted the moſt honorable title of God's ſervants.” 


» Anno 940. Spelman Concil. p- 408. 411. Accivit, de quolibet Kemut totiug 
regni ſui, ſex laicos viros, auctoritate et ſcientia pollentes. e Anno 876. 
Anno 932. Anno 928. Totum hoc inflitutum eſt, et confirmatum 


in magna ſynodo apud Grateleyam; cui archiepiſcopus, et omnes optimates, et ſapi- 


entes, &c. 
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he | Ind the commonaltie, c. Lxxxr 
This king Ethelſtan was deſigned by his father's will to ſucceed 


him; and was elected king, “with the great conſent of the opti- 
mates, and by the favour of all *,” 


King Edward made good lawes, by the counſell of his “ wiſe 
men: and he aſſembled a ſynod of *< the ſenators” of the engliſh 
nation; or a great councell of biſhops, abbots, and faithfull people, 
(which I hope may likewiſe comprehend commoners ) where they 


appointed ſeven biſhops ' . 


_ King Alfred, and Guthurn the "EY gave lands to the church 

of Durham “ by conſent and approbation, of the army not only 5 
of the Danes butt Engliſn e.“ And that this was in a publique 10 
councell appears, bicauſe the acts of it are called lawes and ſtatutes. $ 
When by his perſwaſion Guthurn the dane was turned chriſtian *, | 5 
and by the league between them had the eaſt parts of England to AH 
inhabit ; they both made good lawes * by common conſent of their E 
great councells, and wiſe men.” Horne relates, that among other y 
lawes this king Alfred, and “ his wiſe men” ordeined, that a parle- A 
ment twice every year, and oftner in time of peace, ſhould be 4 
called togither att London. And att his comming to the crowne, | 4 


by „ common conſent of his wife men,” ordeined a navy to be 
prepared. N F 


St. Edmond the king is ſaid to be choſen king of the eaſt Saxons, 7 
by < all the great men, and people” of that realme'. His faulk- 3 
ener, who had murdered Lothbroc the dane (driven by tempeſt on 


Anno 924. Malmeſb. Wigorn. Huntingdon, Kc. Magno optimatum conſenſu, 
et omnium favore. » Brompton, col. 831. Anno go5.—Malmeſb, Mat. Weſt, 


© Anno 894. Simon Dunelmenſis, col. 22, 23. Non ſolum Anglorum, ſed et Da- X 
norum, conſentiente et collaudante exercitu. Anno 8 79. : Mirroir des 5 
Juſtices, c. I. H. 3. p. 10. & c. 5. §. 1.— Anno 871, 873. f Anno 855. E 
Mat. Weſt. Malmeſb. Houeden, &c. SY 8 T 
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the engliſh ſhore in a little boat ;) for this fact the faulkener was, 
by judgement of the knights, and lawyers,” baniſhed the realme; 
and putt into the little boat, and ſo ſent to ſea: who malitiouſly 
accuſed the king to have committed this murder ; uppon which 


= pretence Inguar, and Hubba, the ſons of Lothbroc, to revenge 
5 their father's death invaded England with a great power. 

L | King Beorred confirmed lands to the abbey of Croyland, by his 
|} charter © before his brothers, and friends, and all his people, aſ- 
T ſembled togither in the ſiege of the pagans, which was att Not- 
5 tingham “. This king, and all the optimates of that realme aſſem- 


bled; where the king © had counſell with his earles, and fellow 
ſouldiers, and * all the people ſubject to him, how to expell the 
Danes. 


King Ethelulfe was made king by the prelats, nobles, and 5 
te people; which his father alſo bequeathed to him by his will. 
This king, by his charter, confirmed lands to the abbey of Abing- 


don, by the counſell of his biſhops, earles, and “ all his optimates.” 
Butt more expreſſe is his charter, of graunt of tithes, with the 
ce councell of his biſhops, and princes ;” which in the end of the 
charter is thus explained : there being preſent, and ſubſcribing, all the 
archbiſhops of England, alſo the king of Mercia, the king of Eaſt 
Angles; and of abbotts and abbeſſes, dukes, earles, and nobles of 
all the land, and of „other faithiull people” an infinite multitude *, 
And ſtill 1 hope “é faithful“ comprehends „ commoners; and 


4, 


& multitude” implyes cleerly their * number.” 


e Ingulphus, p. 863, 864. Anno 868, —Coram fratribus, et amicis, et omni po- 
pulo meo, in obſidione paganorum congregatis. * Anno 868. — Sim. Duncl.— 
Conſilium habuit cum ſuis comitibus, et commilitonibus, et omni populo {thi ſubjecto. 

Anno 857. Mat. Weſtm.— Hiſt. tithes. Seld. p. 208. Anno 8 54. Mat. Weſt. 
Hiſt, tithes. Seld. p. 208. 
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156 And the commonaltie, C. Lxxxr 
King Bertulfe held a great councell, to adviſe how to reſiſt the 


Danes; and a petition was delivered to him and his councell, by the 


abbot of Croyland, for remedy againſt ſeverall injuries done to the 
abbey, [when] they were gathered togither about the affayres of 


the kingdome : and the king confirmed the lands and priviledges to 


the abbey, by common councell of the whole kingdome ;” all 
the prelats, and nobles, conſenting *. And a miracle was wrought 
in the councell, whileſt they were debating of this matter. St. 
Guthlac, the ſaint of that abbey, tooke it ſo well; that wheras a 
kind of palſey was a diſeaſe then very common, and divers both of 
the greater, and leſſer ranke, (which implies “ commons,”) were 
troubled whileſt they fate in the councell with that diſeaſe : the faint 


cured them all inſtantly ; which they acknowledge in their ſubſcrip- 


tions to the king's charter of confirmation. 


King Egbert held a councell with his biſhops, and nobles ; and 
would have given lands to Chriſt's church, butt it pleaſed not “ all 
the princes * without whoſe conſent, (faith Spelman,) the king 
could not graunt them: butt they aſſembled afterwards '. This 
king Egbert, Athelulfe his ſon, and Witlaſius king of Mercia, 
both the archbiſhops, abbotts, with the greater nobles of all Eng- 
land, were in councell againſt the Danes“. In this councell was 
confirmed the charter of Witlaſius, to Croyland ; who having bin 
elected king, © by the conſent of all',“ held his kingdome of Eg- 
bert. And this his charter was confirmed by Egbert, and by his 


fon, and by all the biſhops, abbotts, and greater nobles of Eng- 


land*:” by addition of which word * greater,” to nobles, is im- 
plyed that, without this word greater, nobles” includes both 


| Anno 838. Evidenc, Eccles. Cant. 
» Omnium conſenſu, »» Et Procetibus 


x Anno 850. Ingulph. p. 8 58. 
= Anno 833. Ingulphus, 


majoribus Angliæ. 


greater 
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greater and leſſer; or elſe « greater” need not to be added to it, as 


ſometimes it is. 


King Beornulfe held a councell, or parlement, att Cloueſho; 


wherin he ſate preſident: and Wulfred the arch biſhop, with the 


reſt of the biſhops, abbots, and “ optimates of all dignities,” (both 
eccleſiaſtique, and ſecular,) were preſent ; to conſult about regulat- 
ing the church, and matters of ſafety*. There the difference was 
heard between abbeſſe Kennedrytha, daughter of king Kenulfe, and 
the arch biſhop Wulfred, from whoſe church Kenulfe had wrong- 
fully taken lands: then “ all the councell” found it to be juſtice, 
and decreed it by unanimous conſent. And it ſeemed good to king 
Beornulfe, with his “ wiſe men,” (for friendſhip fake,) to make re- 
conciliation and amendes for the faid lands, between the heirs of 


king Kenulfe, and the arch biſhop ; which was afterwards per- 


formed. And the frequency of parlements in theſe times appears, 
in that this king held four councells, in his four years reigne. 


King Kenulfe held a councell att Celichith, where the archbiſhop 
with his ſuffragans, and the princes, dukes, nobles, and ſundry 
abbots, prieſts, deacons, and other ſacred. orders, were preſent * : 
which, being of the inferior rankes of * the clergy,” may imply 
ſome of the like ranke of the commonaltie” to be admitted like- 


wile. 


This king held a councell att Cloueſho, the archbiſhop, and all 


the biſhops, dukes, abbots, and men of all forts of dignity, [being 


preſent :] and by ſynodall judgement, and voice of all it was de- 
creed; that lands wrongfully taken from the church of Canterbury 


ſhould be reſtored. And in this councell, the king with his biſhops, 


Anno 822. Evidenc. Eccles. Cant. Spelman Concil. p. 333. Florenc. Wigorn. 
Anno 816. Spelman, Anno 800, —Omn un voce de-retum eſt, 


dukes, 
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_—— And the tommonaltie. E. rf 
dukes, and “ all degrees of dignity under his governement,” ſent a 
letter to the pope, for reſtoring the ſupremacy of the ſee of Can- 
terbury; and making againe butt one arch biſhoprick *. Before, he 
aſſembled a councell of 13 biſhops, and 10 dukes : and another in 
the ſame year in which the king fate preſident, with the arch 
biſhop, 17 other biſhops, ſundry abbots, archdeacons, and other 


t 7”? 


c fitt perſons *;” which implyes © them” to be inferiour to arch 
deacons who were then preſent ; wherin it was decreed, that no 
layman ſhould exerciſe dominion over the lord's inheritance, and 
churches ; butt they might, over laymen; and be governed them- 


ſelves by themſelves, and according to their owne canons. 


_ King Kenulfe held a councell with his biſhops, togither with a 
number or © company of rulers,” touching matters of religion ; 
which perhappes might occaſion the decree laſt mentioned. 


King Egfrid gave lands to the church of St. Albans, confirmed 
in a publique councell by the . " of all the biſhops, 
earles, and barons of his empire“. 


His father king Of, in a councell with all © the primates, and 
nobles,” propoſed his foundation of the abbey of St. Albans ; and 
e it pleaſed them all*.” And the king went to Rome, obteined 
(without difficulty) the pope's conſent ; founded, and indowed the 
abbey, by the councell of his biſhops, and optimates. Att the 
councell for confirmation of it, were preſent 9 kings, 15 biſhops, 
and 20 dukes. This king Offa, with king Kenulfe, with all their 
eccleſiaſticall and fecular princes,” nobles, elders, biſhops, and abbots 


* Malmeſb. t Anno 798. u Anno 797, Bonif. Mogun. epiſcopus MS, 
Ep. 112. Caterva ſatraparum. Anno 797, Mat, Weſt. Speed. &c. Omnium 
epiſcoporum, comitum, et baronum imperii ſui, * Anno 793. Mat, Weſt, 


Spelman, —Placuit omnibus, 
were 
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were preſent ; where they made ecclefiaſticall, and temporall, lawes ”, 


This Offa, by unanimous conſent * of all,” as well clergy as 
5c. people,” was crowned king. 


Sigebert, „by unanimous conſent of all,” was ſett aſide * 


uppon prudent deliberation, (in a councell att Cloveſho,) with his Z 


princes and dukes, peeres, and © commons” there named; and 
was afterwards ſlaine by a ſwyneherd, in revenge of his maſter's 


murder. 


King Ethelbald held a councell at Cloveſho with his princes, and 
dukes; and gave lands and priviledges to the churches, which was 
confirmed in that councell in theſe words. © Our magiſtrates, op- 
timates, and dukes, and moſt faithfull friends have graunted and 
ſabſcribed”---and att a former councell there, concerning religion, 


a former decree was confirmed “ by all“. 


King Ina's graunt, of peterpence, «was confirmed by a generall 
decree of councell.” His graunt, to the abbey of Glaſtonbury, 
was confirmed by the ſubſcriptions of himſelfe, of his queen, and 
of king Adelard her brother and with the conſent of all the 
kings of Brittain, archbiſhops, biſhops, dukes, and abbots. He 
took to wife a Brittiſh lady, king Cadwallader's daughter ; and by 


his example, the reſt of the Engliſh tooke them wives of the 


Brittains race, and the Brittains tooke them wives of the Engliſh 


and Saxons ; © by common councell, and aſſent, of all the biſhops, 


and princes, nobles, carles; and of all the wiſe men, elders, and 


Anno 787, H. Huntingdon, &c. = Anno 756. * Anno 747. 
Mat. Weſt. Brompton. Huntingdon. Noſtri magiſtratus, optimates, et duces, fide- 


liſimique amici conceſſerunt, & ſeripſerunt. Ab omnibus. 


people 


160 And the commonaltie. C.LEXYD 


people of the whole kingdome * :” and ſo became united, and the 
realme was called England. And this was in a publique councell ; 
and the generall words, by which it is deſcribed, may well be ad- 


mitted to include «* commoners.” 


Ethelbald founded the abbey of Croyland, with conſent of his 


Cc 93 


| biſhops, and * nobles . 


Kenred and Offa, by their charters, confirmed lands and privi- 
ledges to the abbey of Eueſham, in the preſence of many arch 


biſhops, biſhops, princes, and * nobles of ſundry provinces.” And 
the pope required the archbiſhop to ſummon a councell “of all 
England; of the kings, biſhops, religious perſons of holy orders, 


and the optimates, and “ nobles of the kingdome :” before whom 


the pope's confirmation, of this grant, was publiſhed *, 


Wilfred archbiſhop of Yorke, being by a councell deprived of 
his biſhoprick, appealed to Rome ; and procured the pope's letters for 
his reſtitution, which were read in ** a publique councell*®,” And 


king Alfrid anſwered : that it was again{t reaſon, to communicate 


with a man, already twice condemned by the whole councell of 
the engliſh nation ;” for any writings of the pope, 


King Withred, with conſent of “ his princes,” did graunt privi- 
ledges to the churches in Kent, Andin a councell at Berkhamſted, 
by the advice and common conſent of his biſhops, and other eccleſia- 


> Anno 727. Statutum eſt generali Decreto. Anno 729. Spelman concil. p. 227. 
Brompton. Conſentientibus etiam omnibus Brittaniæ regibus, &c. Anno 720. Leg. 
Edw. Spelman. Polychron. Per commune concilium, et aſſenſum, omnium epiſco- 
porum, et principum, procerum, comitum, et omnium ſapientum, ſeniorum, et po- 
pulorum totius regiui. © Anno 716. 4 Anno 508, 709. 712. Antiq. 
eccles. Brit. p. 20. Balæus. Anno 678. 
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ſticall orders, with certain military men” (by ſome interpreted 
knights then in councell,) enacted divers good lawes. And he ſum- 
moned the archbiſhop, the biſhop of Rocheſter, with the other 
abbots, abbeſſes, prieſts, deacons; and after them, dukes, and 
earles, to a great councell : to conſult about the ſtate of the church“. 


King Ina, by the exhortation and advice of Cenred my father, 
Hedda and Erkenwald my biſhops, ** and all my aldermen, and 


eldeſt wiſe men of my people, and alſo a great company of the 


ſervants of God,” (which I ſhall never butt hope includes com- 
moners;) did make ſundry excellent lawes both for the eccleſiaſtique, 
and politique ſtate : and ſurely, © eldeſt wiſe men, and God's ſer- 
vants, may well comprehend ſome of the commoners.“ | 


King Egfrid gave lands to St. Cuthbert, to the church of Dur- 
ham, by advice of the biſhops, and whole councell *.” 


2 


Many other graunts to churches were made by thoſe elder ſaxon 
kings; all which were ratified in * publique councells, deſeribed 
according to the fancy of the hiſtorians. | 


King Ceadwalla, in a councell, graunted lands to biſhop Wilfred, 
with the conſent, and devout confirmation, of * all his optimates*.” 


Archbiſhop Theodore held a councell att Hertford, where was 
preſent the biſhops of England, and the kings, and all the great 
men: where they enacted, that once, or twice a year, a ſynod 


ſhould be held att Cloveſho '. 


f Anno 700.—Anno 697. Spelman. Conc. p. 194. Cum quibuſdam viris militaribus. 

E Anno 694. "Thorne. | h Anno 692. J mid eallum minum ealdonmannum, 
J Sam yldeyran prean minne Seove ; 4 eac mycelne pomnunze Godey Seopena. 

i Anno 685, * Anno 680. Evid. Eccles, Cant. Anno 673. Beda. 
Flor. Wigorn. 
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Paulinus perſwading king Edwin to become a chriſtian; the king 
anſweared ; that he was willing, but ought firſt to conferre with his 
friends, princes, and counſellors : and aſſembling his wiſe men, 


and the kings, nobles, elders, and councellors (which may include 


© commoners,”) all conſenting, they imbraced the faith of Chriſt *. 


_ King Æthelbert, the firſt chriſtian ſaxon king of Kent, att Can- 
terbury, called © a common councell as well of the clergy, as 
& people; which ſurely includes the commons: and there, by 
the approbation and conſent of all, and ſingular, of them; with 
the aſſent of the archbiſhop Auguſtin, his princes, with his ſon, 
and other nobles, and optimates ; he graunts lands, and priviledges, 
to the church of Canterbury; and makes lawes, with the advice of 
his « wiſe men.” And that theſe, and the deputies of the people, 
had their votes heerin, appears ; in that they all conſented, and ap- 
proved what was done in that councell. And theſe © lawes” are 
ſaid to be publiſhed and * given in the native language“. 


I am now come to the time of the Brittains, who alſo had the 
like publique councells; and «© = deputics of the commons, or 
commoners, members of them. 


Cadwin, by the unanimous conſent of * all the princes, and 


nobles,” of the Brittains, (aſſembled in councell att Leyceſter,) 
was elected, and made king of the Brittains * — 


King Arthur ſucceeded Uther Pendragon, his father, who was 


poyſoned by the Saxons: and then the archbiſhop, aſſociating to 


m Anno 627. Spelman. Beda, Mat. Weſt, &c. * Anno 605. Thorne, . 


Spelman. Brompton. Tho. Sprot. &. Communi concilio tam cleri, quam populi— 
— Omaium et ſingulorum approbatione, et conſenſu.— Leges patrio ſermone tulit, 
© Galf. Mon, I. 12. c. 1. 2. 5. Spelman Concil. p. 112. 
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himſelfe the biſhops, and great men, they advanced Arthur to the 
crown. Who, having routed the Saxons, in twelve battles, is ſaid 
to have conquered France: and keeping his court att Paris he, aſ- 
ſembling the clergy and people, confirmed the ſtate of the king- 
dome by law, and peace. Uppon his invitation there came to him, 
to Caerleon, of his ſubjects 13 kings, three archbiſhops, with 
ſundry princes, dukes, conſuls, earles, and nobles, in < a publique 


councell:“ to whom then came the 12 ambaſſadors from Rome, 


who demaunded the tribute from England. The letter from Lucius 
Tiberius, about it, was read in the preſence of © all the kings and 
nobles,” whoſe adviſe Arthur required; and they “ all aſflented,” 
not to pay the tribute: and Arthur A gave an high, and 
ſtout anſwear, to the ambaſſadors ?. 


Uther Pendragon, calling togirher ce all the great men of his 
kingdome, in a publique councell, ſharpely reproved them for their 


pride, and ſlouthfullnes. And uppon his brother's death, (who was 


poyſoned,) Uther aſſembled the clergy and“ people,” and tooke 
uppon him the crown; and commaunded to be ſummoned to him 


his „ conſulls, and princes”, to adviſe about reſiſting the enemy; 


which he did to the laſt. And being ſick, yett would be carryed in 
a litter into the camp, and defeated the Saxons?. 


Aurelius Ambroſius, at Ambri, ſett up a monument for the Brit- 


tains there treacherouſly ſlaine: and held a councell with his biſhops, 


abbots, and other nobles, where he diſpoſed the kingdome, and re- 
newed the laws. Att Yorke he aſſembled “ the conſulls, and 
princes,” of the kingdome, and commanded the repaire of churches 
diſtroyed by the Saxons : (whom after he had defeated,) he aſſem- 


P Anno 516. Galf. Mon. Mat, Weſt. Walſingham. 4 Anno 512. - Anno 
498. Galf. Mon. Mat. Weſt. | 
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bled att Glouceſter © his captains, and nobles,” requiring them to 
reſolve what ought to be done concerning Hengiſt, whom duke 
Eldoll had taken priſoner. To which the biſhop of Wincheſter 


fayd ; though all would ſett this man free, yett I will hew him in 


pieces. O effeminate men, why doe ye demurre ! Did not Samuel, 


when he hewed in pieces the king of Amalek, ſay; as thou haſt 


made many mothers childleſſe, fo will I this day make thy mother 
childleſſe? So doe ye likewiſe concerning this other Agag, who hath 


bereaved many mothers of their children. Uppon which words Eldol, 
drawing forth his ſword, led Hengiſt out of the citty, and cut off 


his head. | N 


The Saxons, under Hengiſt, propoſed to Vortigerne an agree= 


ment, which was offered to be confirmed by © common aflent.” 
And a meeting being att Ambri, for that purpoſe, the Saxons trea- 
cherouſly flew 460 of the britiſh 5 nobles, barons and conſulls, 


but duke Eldol, with a ſtake, flew 70 Saxons, and then eſcaped: 


When the nobles petitioned Vortigerne to expell the Saxons, he 


contemning to acquieſce in their advice, the great men of Britaine 
deprived him, and choſe his fon Vortimer king: who, in all things, 
followed © the councell of his own ſubjects; but was poyſoned 


by his mother in law. This Vortigerne cauſed the guard of Pics, 


whom he had placed about Conſtans the king, to murder him : and 
then faigning himſelf ſorrowfull, he called the cittizens of London 
togither, and acquainted them therwith; and cauſed the Pics to be 
flain, to excuſe his own guilt. Then he uſurped the crown, and 


was a great tyrant : warre and peſtilence raged in the land, ſo that 


the living were not ſufficient to bury the dead. Vortigerne ſum- 


Anno 454. 
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mons a publique councell, *< requiring the advice of his nobles, and 
great men, about the ſtate of the kingdom,” the Brittaines tooke 
councell what to doe; and it pleaſed them all, with their king 
Vortigerne, „and the whole nobility conſented *,” to call in the 


Saxons, which was'done, the miſerable effects whereof the ſtory 
winnen 


When Conſtans the monke was made king, it is ſaid, « the 
people” ſcarſe conſented to it. 


The britiſh king Conſtantine, having ſubdued the enemy, „ called 
a publique councell att Chicheſter ;” and there he was made king. 


King Octavius being old, and having one only daughter, de- 
maunded of < his counſellors” whom they would have to ſucceed 
him ? The. greater part was for ſending for Maximinian, (a roman 
ſenator diſcended of the brittiſh and roman royall bloud ;) which 
was done: and he, by common. conſent,” had the daughter and 

kingdom“. 


Aſclepiodorus was made king, © by common conſent.” He was 


ſlain by Coel, duke of Colcheſter, who made himſelfe king; and 
dyed ſhortly after, leaving one daughter, Helena, marryed to Con- 
ſtantius the Roman governor heere. Who uſed to ſay, that it was 
better, for the publique, to have the wealth diſperſed “ in the com- 
mons hands.“ By this Helena he had iſſue, Conſtantine the great; 
who ſucceeded his father in the empire. 


s Malmeſb, Super ſatu publico in medium conſulit, ſententias magnatum ſuorum 


| explorans. Huntingd, Ethelwerdus, Tota nobilitas conceſſit. Anno 445. 
* FaQta in Ciceſtria concione, Anno 379. Ponticus Virunnius. I. 5. Galf. 
Mon. I. Jo C. 9. it 
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King Lucius, (the firſt chriſtian brittiſh king,) and his* nobles, 
petitioned the pope to ſend to them the roman laws ; which the 
pope denied, butt writ anſwear : you have both teſtaments ; out of 
them *© take a law, by the counſell of your kingdome”.” And it is 
the opinion of George Salterne, that this king did thereupon call a 
councell, or parlement : a thing (faith he) uſed in thoſe times *. 


Joſeph of Arimathza, with 11 more of Phillipes diſciples, ar- 
rived in Brittain; and preached the goſpel, whereunto king Arvi- 
ragus, with his nobles and people,” did not conſent : butt allowed 
theſe holy men maintenance. This king being offered terms of 
peace, by Claudius the emperor ; the elders perſwaded him* to 
ſubmit to it, and to pay the tribute; which he did accordingly. 


Iam now come to the time of Julius Cæſar, to whom Caſflibelan 
denying tribute, he came over from Gaule hither, with his forces ©. 


Caſſibelan, by common councell,” was elected generall ; who 
aſked councell of the princes, and nobles, of the kingdome,” 
how to reſiſt Cæſar. And after he had repulſed him, he made an 
edict ; that all the nobles of Brittain” ſhould meet att Troyno- 
vant, to offer prayſes and facrifices to their gods, for this victory. 
In their paſtimes, Caſſibelan's nephew was killed by the nephew of | 
the duke of Troynovant: att which the king being angry com- 
maunded ; that the offender ſhould appear, and undergoe ſuch ſen- 
tence as © the nobles of England” ſhould decree or adjudge. But 
Androgeus would not permit his nephew to come to tryall, ſaying ; 
that he had a court of his own in Troynovant, where all matters 


* Anno 185. Per concilium regni veſtri ſume legem. z Lib..de 


antiquis Brit. Leg. c. 5. 2 Anno 63. Bp. Uſher de primord. Brit. Eccles. 
v Suaſerunt majores natu. © Anno 54+ ante Chriſti natum. 


ariſing 
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ariſing there ought to be tryed: and the diſſention between him, and 
Caſſibelan, made the way for Cæſar's conqueſt *, 


Uppon this Salterne affirmes, that the nobles, togither with the | 


prieſts, and other ſelected commons, made © the common coun- 
cell” of this Iſland *, whereof Cæſar ſpeaketh ; and which at this 
day is called the parlement; and in the moſt of our hiſtories, 


77 


called * the councell of the wiſe men -.” 


Elidurus Pius ſummoned '<© all the princes, and nobles” of the 
realm, and prevayled with them to receive again Archigallo, (his 
brother,) for their king, whom they had formerly deprived ; and! 
himſelfe putt off the crown, and putt it on his brother's head: for 
which, and other good acts, he merited the name of Pius. 


The king of Denmarke being taken priſoner, by Belinus, he aſ- 


ſembled att Yorke * all the nobles of the realm,” to treat by their 
councel what to doe with Guthlar king of Denmarke, his priſoner, 
for aſſiſting his brother Brennus. The Dane offered a tribute ; and 
all the nobles, when it was judged ſo, did give their aſſent to 
it“.“ Afterwards Brennus returning with an army, out of France, 
againſt his brother; they were reconciled by the wiſdome and me- 


diation of their mother: and then * they tooke councell what they 


ſhould doe“; and invaded France, and ſacked Rome. 


Dunwallo Molmutius made his excellent laws, (part whereof are 
att this day in force, in our magna charta, and other lawes,) by 


4 Cxſar's Comment. 1. 5. Communi concilio. Stow's Survey Lond. p. 2. Speed's 
Hiſt. p. 48, &c. © Lib. de antiq. Brit. Leg. c. 6. f Concilium ſapientum, 
s Mat. Weſt. Pont. Virun. Galf. Mon. &c. Proceres omnes, et prineipes. 
Anno 400. ante Chriſti natum. Mat. Weſt. Pont. Virun. Galf. Mon,——Con- 
vocatis proceribus, cum id judicatum fuiſſet, aſſenſum præbuerunt cuncti. 
i Inito conſilio quid agerent. 
x the 
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the aſſent, (as is affirmed,) of his publique councell of the 
realm.“ 


King Leyr marcyed his daughters, © by the councell of the nobles 
of his ome. N „ 


Brute himſelf, * we cannot goe higher in this iſland,) after 
his conqueſt of Pandraſus and the Grecians, ** aſſembled the elders 
of the people, to adviſe what to doe; and Mempricius, one of 
them, gave his opinion: that it were unworthy to kill à king for 
defending his own country, and right ; that to ſtay among thoſe, 
whom they had thus provoked, was not ſafe; butt that to demaund 
of Pandrafius his daughter for a wife for Brute, with ſhips, and 
money, and proviſions, and fo to ſeek their fortune in fome other 
countrey, was molt adviſable. To which councell, all the mul- 
titude did acquieſce” :” and that councell was followed, and 
brought Brute and his company to this iſland, giving the name to 
it and its inhabitants. If there were a multitude,” there muſt be 
ee commoners; and in thoſe times there were hardly titles of honor, 
and nobility, known : and many of theſe publique councells were 
held before there was either biſhops, earle, or baron. 


By all the before recited paſſages, (which I with humility ſubmit 
to others judgment,) it ſeems evident to me; that in all times of 
the Normans, Danes, Saxons and Brittains, *«* ſome of the commons,” 
or deputies © for them,” were uſually admitted to be parties, and 
members of their publique councells. Frobably, ſometimes, they 
might be omitted ; but generally, were preſent in them : and both 
king, lords, and commons, in our parlements, are as antient, as the 


beginning of civil government amongſt us. 


pont. Virun. Mat. Weſt. Galf. Mon. Procerum regni conſilio. ? Iid, Ma- 
jores natu convocavit. = Tota multitudo acquievit. 
Ee F. 
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4 
C: H A F. 
Ol thole citties and boroughs, if 
) THE greateſt part of the commonaltie is in the “ citties, and ? | 
b boroughs, where merchants, artificers, and tradeſmen doe } 
; inhabite : the other part of the commonaltie is the gentlemen, and 
f yeomen, their tenants, and farmers who till the land, and inhabit 
. the country villages. All have their deputies in parlement; and it 
E is juſt, and ſafe, to have it ſo. Nor are the commonaltie to be 
; ignorant of this great priviledge, or ungratefull for it : every nation, 
| and government, allowes it not. Butt the law of England is fo 
; equal, that it holds, what concernes all ought to be determined 
; by all :” and therefore gives this great priviledge to all lords, and 
N commons, that no law ſhall bind them, butt unto which they give | | J 
z their aſſent, according to the petition of the commons to H. 5. in i 
g the old engliſh”. 1285 PC 2 | 
| « Our ſoverain lord, your humble lieges that ben come for the 
f commonaltie of your lond, byſechyn onto your rizt weſneſſe; that ſo 
; as hit have ever be thair liberte, and freedom, that ther ſhold no ſtatut 
ne law be made, of laſſe that they yaff therto ther aſſent; conſidering, 


that the commonaltie of your londe, the which that is, and ever hath 
be, a member of your parlement, ben as well aſſentors as peti- 


2 H. 5. rot. Parl. pt. 2. n. 10. 
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tioners,” &c.--Which is a full proofe of the antiquity of the commons 
in parlement ; © ever a member of it!” The king by his anſwer 
grants, that nothing be enacted that be contrarie of her aſking, 
whereby they ſhould be bound without their aſſent,” Which aſſent 
is „ by the deputies of the counties, citties, and boroughs, in parle- 
ment.” Nor is this priviledge peculiar to the commons of this nation: 
the Hebrews did afford it to their commons; and other 88 as 
well as we, have followed their precedent. 


Jethroes councell to Moſes was, to appoint rulers of thouſands, 
of hundreds, of fiftyes, and of tenns*. That theſe were elected, 
by the people, is gathered from that ſpeech of Moſes, where he 
repeats what he had done, and ſaid, to them. Take ye wiſe men, 
and underſtanding, and known among your tribes; and J will make 
them rulers over you*.” 


Menochius gives the reaſon of this nomination of magiſtrates by the 
people: © bicauſe the manners; and wiſdome, of thoſe whome the 
people named, was beſt known to them ; or bicauſe they would the 


better obey thoſe, whom they defired to have judges over them.“ 


By this it ſeems cleer, that theſe officers were deputies of the peo- 
ple, elected by them; and ſome of them, att leaſt, were of the 


ranke of the commonaltie : and that theſe were members of their 


publique councells appears by ſundry texts. As in that where Joſhua 
« called for the elders of Iſrael, and for their heads, and for their 
Judges, and for their officers :” and where it is ſayed, that David 
« conſulted with the captains of thouſands, and of nods, and 
with every leader“. 


o Exod. xviii. 21. Deut. i. 13. Col. xxxviii. Quia ipfi magis notos 


habebant mores, et ſapientiam, eorum quos nominabant ; vel quia facilius iis erant 
paritufi, quos ipſi moderatores habefe.gptaſſent, Joſ. xxiv. 1.— I. Chron. xiii. 1. 


Diodorus 
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Diodorous Siculus, ſpeaking of the high prieſt, faith ; that he 
pronounced the law in the congregations, and councells of the peo- 
ple :” it ſeems then, that the people had their deputies in thoſe 
councells. Ruffinus aftirmes, that the commonwealth of the He- 
brews was att firſt under the power of the people: and the mag- 
nates, and princes of the people, in councell, do ſhow their right 
to have a ſhare in thoſe councells, and tranſations*. We find in 
the ſacred ſtory often mention of * heads of the people—chief of 
the people—governors of the people—princes of the people—the 


congregation of the people—antients of the people—the aſſembly _ 


of the people—rulers of the people—elders of the people—ſenate 
of the children of Iſrael—the chiefe of the fathers— princes in fa- 
milies—chiefe of the congregation—the congregation— all Iſrael— 
princes and captains—princes of the congregation—the ſenate of 


the people the multitude—all the children of Iſrael—the whole 
congregation—princes, captains, ſtewards, officers, valiant men, 


chief of the children of Iſrael the multitude of the diſciples—the 
multitude* ;” and many the like expreſſions teſtifying, that ſome of 
the commons of the Hebrewes, as the deputies of the commonaltie, 
were admitted to have ſuffrage in their publique councells. More 
full is that paſſage, where king Jehoſhaphat conſulted with the 
people. And where it is ſaid, that the people of the land” flew 
all them, that had conſpired againſt king Amon; and “ the people 


L. 40. Hunc in populi congregationibus, et conciliis, ait edicta proferre. 


s Fuit autem reſpublica hebræorum primo qui - Magnates populi, principes popult. 


Deut. xxxiii. 21. 1 Sam. xiv, 38. 2 Chron. xiii. 20, Neh. x. 14. Pf. xlvii. 
9. & cvii. 32. Jer. xix. 1. Ezek. xxiii. 24. Lu. xxiil. 13. Act i. 8. Lu. xxiv. 
20. Mat. xxvii. 1, Lu. xxii. 66. Ads v. 21. Lu. xix. 47. Exod. xix. 1 
Chr. v. 2. 1 Chr. iv. 38. Jud. xx. 1, 2. Joſ. xvili. 1. & xxit. 12. 1 Sam. vii. 5. 
1 Chr. xxviii. 1. 2 Chr. v. 2. Jer. xxvi. 11. Joſ. ix. 18. pa. 
xx. I. Joſ. xviii. 1. & xxii. 12, 1 Sam. vii, 5. 1 Chr, xxviii. 1. 2 Chr. v. 12, 
Acts vi. 2. & xv. 12. 30. | 
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172 Of thoſe citties and boroughs. C. LXXXII 


of the land” made Joſiah his ſon king in his ſtead'. Which ſome 
underſtand * the deputies of the people,” uppon publique conſul- 
tation, and reſolution, did thoſe ats—which otherwiſe hardly could 


be done. 


In the numbring of the people, it is ſaid : © Theſe were famous 
in the congregation, princes of the tribes of their fathers, and heads 
over thouſands in Ifrael*.” Other verſions fay ** captains, and go- 
vernors,” butt the ſamaritan is expreſſe; ©* deputies of the people.“ 
God enjoynes Samuel. Heare the voice of the people, whoſe 
elders, and deputies,” made the demand of a king'. That text alſo, 
« what ſhall then one anſwer the meſſengers of the nations x?“ who 
if they be taken as ambaſſadors of the gentiles, they were from the 
people of thoſe nations, who ſent them. And the Apoſtle ſpeakes 
of © meſſengers of the churches,” who were authoriſed by all the 
members, (the commons, as well as others) of the churches”. 
And when David conſulted with < the captains of thouſands, and 
of hundreds, and with all the governors;” there were ſome com- 
moners of that number. So when he publiſhed the ſucceſſion of 
his ſon, Solomon, whom the princes and men of power, and * all 
the congregation” made king *, When the ambaſſadors ſent from 
Jonathan, to Rome, entred into the ſenate, they faid ; “Jonathan 
the high prieſt, and the people of the Jewes, ſent us unto you!.“ 


Bertram notes, that the governement of thoſe former times, (of 
the Maccabees,) had much of democracy in it : as by that paſſage 
before noted ; and in that where Simon, the brother of Jonathan, 
gathered the people togither, (in councell ;) and they choſe him to 


i 2 Chron. xx. 21. 2 Chron. xxxili. 25. & Nu. i. 16, Sam. viii. 7. 
= Ta, xiv. 32. 2 Cor. vill. 22. 0 1 Chr, Xiij, 1,——1 Chr, xxix. 1. 22, 


? 1 Maccab, xii. 3. 
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be their leader, as his brother had bin“; and in all the inſtances of 


the three eſtates, with them, fully appeareth. 


The treaty about the cave of Macpelah between Abraham, and 
Ephron, was before the people ; and they, parties to the agreement ; 
att leaſt counſellors, and wittneſſes. Laban gathered togither all 
the men of the citty, to conſult with them, (as ſome hold,) about 


the marryage of his daughter, to Jacob'. And Hamor, and Shec- 


hem, communed with the men of their citty, the cittizens, about 


their being circumciſed*, 


Grotius notes, that amongſt the Achæans the councell was conſti- 
tuted of © the deputies of citties".” That Hippodamus made up the 


eſtates of the publique councell, of “ artificers, huſbandmen, and 
ſoldiers” or nobles”. And Plato, of * ſoldiers, officers, and huſ- 


bandmen*. The Ægyptians alſo had “e handycraftſmen” in their ſe- 
nates”. In Hungary they had originally, © the commons” of their 


publique councell*. The like in Denmark, where the“ commiſ- 
ſioners of towns, and citties,” wer of their publique councell*. 


In France, Paſquier notes, that“ the menu peuple” were brought 


in, to the end; that the kings might gett money from them, with 


the better contentment ; and, by their owne conſents*. Surely 


enough they were brought in; and during the time that the three eſ- 


tates was held in France, the deputies of © the citties, and boroughs,” 
were conſtantly members of them, And in all the commonwealths 


1 p. 195. —— 1 Maccab. xiii. 2. r Gen, xxiii. 5, 6, 7, 8, &c. * Gen. 
XXiX: 22. Gen. xXxiv, 20. » De antiquit. reip. Bat. f. 2. Concilium 
ex legatis urbium conſtituebatur. " artifices, Agricolas, milites. *Cuſtodee, 
milites, aoricolas, y Opitfices, * Bonfinius, Hiſt, Hung. Pontanus, 


in Dan, deſcript. Hiſt, rer. Dan. 1. 7. » Recherches de la France, f. $1, 
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194 Of thoſe citties and boroughs, C. LXXXII 


of Greece, and Rome, the members of the ſenates were „their 


Cittizens.” So are the deputies of the imperiall citties, of Ger- 


many admitted to have place, and ſuffrage, in their diette. And 


the © commons” appeare to have been as antiently in their publique 
councells, as the time of Tacitus ; who, (as is before noted,) ſpeakes 
of councells wherein * all conſulted ;” that is the deputies of all the 
people: and he ſpeaks expreſſely of thoſe © matters, the determi- 
nation whereof belongs to the commons.“ In the citty of Luca 
they have ſenators, whom they call ordinarii, who continue for a 
year; and, voluntarii, who are obliged to no certain time; and ſuch 
as are ſubſtituted in the places of thoſe that dye : and all theſe are 
© commoners,” citiſens of Luca. | 


The antient manner of the Swedes, and Goths, making their 
laws, was thus. Certain prudent, and knowing men of the laws, 
and ſtate of the kingdome, did write them ; then they were cor- 


rected by the ſenators; and after that publiquely read unto the peo- 


ple : and being approved by them, the king gave them his confir- 
mation*®. And when the king's court was kept att Upſale, the 
people yearly mett there, in judgement or © out of every territory, 
ſome deputed to repreſent the people: and though the king were 
preſident in the judgment ; yett the right of giving ſentence was 
with the people'.” and from thoſe times conſtantly, in all their 
rickſdaghs, © the deputies of the citties and boroughs, and of the 


boores,” have place, and ſuffrage there. 


Ea quoque quorum penes plebem arbitrium eſt, Gothofredus, I. 3. p. 657. 

e Antiquit. Sueo-Goth. Loccen. p. 55. f Ib. f. 59. Ex quolibet territorio 
deſignati populum repreſentabant. Eth Rex ipſe preſidebat judicio; tamen penes 
populum erat jus ferendæ ſententiæ. | 


CHAP. 


175 


c E A P. LXXXIII 


Severally from them. 


HE commonaltie, in a joint body, are not capable of buiſnes : 

that body is too great to move, and tranſact, perticular af- 
fayres. Charron had no good opinion of them, where he faith, 
that the people are inconſtant, and variable, without ſtay, like the 
waves of the ſea; they are moved and appeaſed, they allow, and 
diſallow, one and the ſame thing, att one and the ſame inſtant. It 
is (faith he) the cuſtom of the vulgar, to deſpiſe the preſent, to 
defire the future, and extoll that which is paſt * :” that they are 
light to gather, and believe newes, (eſpecially ſuch as is moſt hurt- 
full,) holding all reports for aſſured trueths ; that with a whiſtle, 
or ballade, a man may aſſemble them, like bees att the found of a 
baſon. Tacitus notes, that © the common people have no judge- 


ment, nor trueth : that they judge many things by opinion, few by 


trueth *.” And Saluſt cenſures them to be of a mutable diſpo- 


ſition, ſeditious, contentious, deſirous of novelties, ennemys to peace 
and quietnes The recompence of thoſe who have deſerved well 
of them, hath commonly bin baniſhment, reproach, or death. The 


Of wiſdome lib. 1. c. 52.—Hi vulgi mores; odiſſe præſentia, ventura cupere, præ- 
terita celebrare. d Plebi non judicium, non veritas; ex opinione multa, ex 


veritate pauca judicat. © Ingenio mobili, ſeditioſum, diſcordioſum, cupidum 
rerum novarum, quieti et otio adverſum. : 
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ſacred ſtory of Moſes, and of all the prophets; and prophane ſtories 
of Socrates, Ariſtides, Phocion, Lycurgus, Demoſthenes, Themiſ- 
tocles, and divers others, doe evince this truth. And Seneca notes, 
that © it goes not ſo well with humane affayres, as that the beſt 
things doe pleaſe the moſt; butt multitude is an argument of the 
worſt.” If fo, their conſultations can hardly produce good effects, 
unleſſe the wiſeſt, and ableſt among them, be choſen to conſult for 


them; yett © ſeverally from them:“ nor can it be otherwiſe, or 
ever hath bin. It is true, that we often meet with the expreſſions 
of, „all the people the univerſall councell—all the clergy, and 
laymen, did meet; as hath bin noted in the 81 chapter: and that 
att certain times, att the wood, (holy by the augures of their fathers, 
and antient veneration,) ** all the people of that linage” doe uſe to 
meet. Theſe expreſſions, of all the people,” are expounded in 
this place where it is ſaid ; © they uſed to aſſemble by their depu- 
ties, ſeverally from the multitude.” In like manner it is ſaid, by 
conſent of the whole realme;” the meaſure was made; that is, « of 
the repreſentatives of” the whole realme : and * the king, by 
aſſent of the biſhops, &c. and all the commonaltie” hath ordained, 
&c ; that is © the deputies of” all the commonaltie. And divers 
of the like expreſſions are to be found in our records, acts of parle- 
ment*, and hiſtories ; where the word „ all” is to be taken „ all by 
repreſentation and Deputation, ſeverally from the multitude ;” not 


« all individually,” who cannot poſſibly conſult togither. 


In ſeverall texts of the holy ſtory, where it is ſaid ; © the people, 
all Iſrael, all the people, all the congregation, &c. did aſſemble ;” 


Non tam bene cum rebus humanis geritur, ut meliora pluribus placeant. Argu- 
mentum peſſimi turba eſt. * 51 H. 3. Aſſiſa panis et cerviſ. Stat. Weſt, 1. 
3 E. 1. 7 E. . 31 E. 1. 12 E. 2. Stat. Yorke, 1 E. 3. c. 1. 2 E, 
3 c. 3. 4 E. 3. ſt. 2. 15 E. 3. c. 1. 25 E. 3. preamble. 31 E. 3. preamb. 


ſome 


c. LXXXMI Severally from them. 177 
ſome expound the meaning thereof to be . every individuall per- 
ſon,” men, woemen, and children, all the whole body of the 
people, mett according to that text; * your little ones, your wives, 


and your children” &c. And this opinion is followed by Abulenſis, 


who faith ; that by a divine power it was given to Moſes, that his 
voice was ſo ordered, that all of that great multitude could heare 
him. And till we can believe the like of Abulenſis his miracles 
to be wrought, we cannot ſuppoſe theſe generall meetings to be 
otherwiſe than by * deputies ſeverally from” the multitude. Abu- 
lenſis himſelfe confeſſeth the argument of thoſe of a different opi- 
nion to be true; that all the people may be ſaid to be preſent, when 
thoſe who governe and repreſent them are preſent: according to that 
note of reverend Hooker; that © in parlements, councells, and the 
like aſſemblies, altho' we be not perſonally preſent, notwithſtand- 
ing our aſſent is by reafon of other agents there, on our behalfe.“ 
Butt if the opinion of Abulenſis, in this point, ſhould be held for 
orthodoxe, uppon that generall aſſembly of Deut. xxix. where indeed 
the text doth mention women and children: yett it is made a quære, 
how that conceipt, (which he brings a miracle to ſupporte,) can 
be extended to other generall aſſemblies where there be treaties, ca- 


pitulations, propoſalls, anſwears and determinations ; which cannot 


admit of management by a confuſed multitude, butt by their de- 
puties ** ſeverally from them.” As in that excellent capitulation 
between Joſhua, and the people, where he recounts the benefits 
of God to them, and the ſtory from Terah till that time; exhorts 
them to fear the Lord ; and with an holy eloquence telles them, if 
It ſeeme evill to you to ſerve the Lord, chooſe whom you will ſerve ; 
whether, the gods which your fathers ſerved, or the gods of the 


f Jos. xxiv. 1. Deut. iv. 10. Jos. xxiii. 2. 2 Ki. xii. 19. Deut. xxix. 10.— 
Deut. xxix. 10, 11. — On Exod, xxiv. 4, 5. s Hooker's Eccleſiaſticall policy 
f. 74. : 
Vol. II. : Aa | Ammo- 


_— 2 * 1 . m_ nr o — e 8 25 \ 4 
— — R r S EINE ebde + = 
. e n 8 5 E 8 DS FD ETC ITS da lake 8 WES. 
ke ANT AIR Ee Me es (EE 8 * r 7 6 * 
1 0 3 ons nk, 7 A's ** wwe wo — 


DTT eee t e Ni > 


25 
3 
3 
35 
E 
— 1 1 
= 
15 = 
Ss 
FE 
yy 
1 
4 
4 
C2 
VL 
3 
* 
4 
4 F 
3 
I. 
A 
7 
I 
1 
P 3 
as 
1 
9 
A 
4 M8 
3 
& r 


> oy. * © 3 
. 
„ „ 1 <a gs dat A St AA AEDT es 


SDL: eee 


n 's 7 4 
Bs OCT 
8 N > Gas. Retire 


178 Severally from them. | C. LXXXIII 


Ammorites: and tells them plainly his own reſolution ; “ butt as 
for me, and mine houſe, we will ſerve the Lord.” To this an 
anſwear is made in the name of the people. God forbid that we 
ſhould forſake the Lord, to ſerve other gods !” and they give the 
Treaſon of it, and conclude ; * therefore will we alſo ſerve the Lord, 
for he is our God.” Joſhua replies, and expoſtulates againe with 
them: and the people conclude againe ; © nay but we will ſerve 
the Lord.” Joſhua takes them att their word; tells them, „they 
are wittneſſes againſt themſelves: they anſwer; © we are wittneſſes 
againſt our ſelves. He adviſeth them to putt away the ſtrange gods, 
and to incline their hearts to the Lord God of Iſrael: the people 
ſay againe; the Lord our God will we ſerve, and his voice will 
ve obey. And Joſhua made a covenant with them!.“ Theſe ſeve- 
rall propoſals, anſwers, debates, reſolutions and covenants denote 
the tranſaction of that affayre to be by deputies of all the tribes 
and people, „ ſeverally from them,” who altogither could not poſ- 
ſibly effect the ſame. The fame is noted uppon the agitation be- 
tween the children of Iſrael, and the children of Reuben and of 
Gad, about the building of the altar ; the: whole congregation of 
the children of Iſrael gathered themſelves togither : butt yett they 
choſe out, and ſent their deputies; Phineas, and with him ten 
princes, of each chiefe houſe a prince, throughout all the tribes of 
Iſrael . So in the caſe of the Levite, and his concubine, it is ſaid : 
then „ all the children of Iſrael” went out, and the “ chiefe of all 
the people,” even of all the tribes of Iſrael, preſented themſelves." - 
This ſeemes to be explained by that paſſage, when „ all the tribeg 
of Iſrael” came to David to Hebron; it is ſayd v. 3. ſo © all the 
elders of Iſrael” came to the king, to Hebron“. Wherby is 


, 


* Jos. 7 TY I. 2. 14. 15. N i v. 16.—v. 17. 18.—v. 19 „20. 21. 
-v. 22.—v. 23.—v. 24.—V. 25. * Jos. xxii. v. 14. Judg. 
Mx. 1. 2 m 2 Sam. v. I. 3. | 
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_ expounded, that by all the tribes is meant the elders, or © repreſen- 


tatives of all the tribes :” for ſo the heads, and elders, were; and, 
in the nature of * deputies of the people.” So the hebrew worde, 


e Shibte",” ſignifying * ſcepters, roddes or ſtaves, ſignifies alſo 


&« tribes” and the © enſignes of authority.” And ſuch as were fo in 
authority and power as heads of the tribes, and families, were alſo im- 


powered to be preſent att theſe publique councells ; and did adviſe, 


and conclude, in the name of all the people . ſeverally from them,” 
and to the oblidging of their right and intereſt. And ſurely every 
individuall man, woman, and childe, of all the tribes, can hardly 
be imagined capable of tranſacting in ſuch propoſalls, anſwers, de- 


bates and reſolutions as appear to have bin in theſe, and other like 


publique aſſemblies of the Hebrewes. As in the buſines of Reho- 
boam, and after the defection of the 10 tribes from him; when he 
aſſembled all the houſe of Judah, with the tribe of Ephraim; 
they are reckoned to be 80,000 choſen menꝰ; yett they were not all 


of thoſe two tribes, butt choſen men:“ and if all the reſt of thoſe 


two tribes had mett with theſe 80,000 men, and with all the men, 
women and children of the other ten tribes ; every one will ſuppoſe 
the multitude to have bin much too great for ſuch a conſultation, 
and tranſaction, as we find related in that ſtory : propoſalls from 
the people to the king ; his anſwear ; their deliberation, and reply ; 
the king's determination, and the people's reſolution ; which could 
not be acted by ſo vaſt a number of them. Butt the texts which 
mention * all Iſrael—all the tribes—all the people—all the congre- 
gation,” and the like, are to be underſtood, a general aſſembly, or 


councell by“ ſelected perſons out of all Iſrael, by deputies of the 


people impowred by, and repreſenting all of them; and © ſeverally 


conſulting, and acting from them.“ 7 
* uy Kings xii. 21. 
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And ſuch a conſtruction as this is made by Grotius, uppon that 
paſſage of Tacitus formerly noted: < of the ſmaller matters, the 
princes doe conſulte ; of the greater matters all doe conſulte.” Upon 
this, he ſaith * all is not fo to be underſtood, as if every one leav- 
ing their houſes, and all their family and deareſt. concernements, 
ſhould come to thoſe aſſemblyes or publique councells ; for that, in a 
great.nation, could not att all be done : butt all are faid to be that 
councell to which fitt men were ſent, from all parts, and of all 
eſtates of the nation”.” In this ſence the general aſſemblyes, and 
councells of the Hebrewes, were called © all the people—all the 
tribes,” &c. And in the ſame ſence, in all nations, their general 
councells, and aſſemblyes, are to be underſtood ; and are ſo every 
where practiſed. The deputies of the people ſeverally from 
them,” and repreſenting them, doe meet, and conſulte togither for 
publique good and fafety ; and are impowred by their principalls 
fo to doe; and to oblige the right, and intereſt, of thoſe by whome 
they are elected, and intruſted, and whom they repreſent, for this 


purpoſe. 


> Grotius de antiquit. reip. battavicæ p. 13. De minoribus rebus principes con- 
ſultant; de majoribus, omnes. Omnes non ita intelligendum eſt quaſi ſinguli, tan- 


quam ad comitia, convenerint, relictis laribus et focis; id enim in gente magna fieri 
omnino non poterat. Sed omnes dicuntur ipſum concilium quo, ex omni regione 


omnique ordine, idonei homines mittebantur. 


CHAP. 


ior 


C H A P. LXXXIV 


Co doe and conſent, 


T is the great priviledge of the parlement of England, that 
every one of the members thereof hath the liberty of pro- 
poſing, in that aſſembly, what he judgeth may be fitt for the 
publique good. He may doe, as well as conſent.” He may 


complaine of any publique, or private grievance; and propound 


remedies. He may preſent petitions for others ; or offer bills for 
repealing, or altering olde lawes, or for making new ones. 


The like liberty of © doing, and conſenting,” we find to have 


bin in the generall aſſemblies, and publique councells, of the he- 


brews : as where all the elders of Iſrael propounded, to Samuel, 
the change of government*. So when the men of Judah came, 
and annointed David for their king : and when all the tribes of 
Iſrael came to him to Hebron; and ſpake to him, and made a league 
with him, and annointed him king*. The buiſnes was different 
with his graundchild Rehoboam ; but the propoſalls were made to 
the king, by the generall afſembly*, Butt uſually, in the holy 
ftory, we find the propoſalls made to the publique councell ; and 
their advice demanded in the matters ſo propoſed. As in that of 


2 1 Sam. viii. 4, 5. v 2 Sam. ii. 4.—2 Sam. v. I, 2, 3. 1 Ki. xii. 27. 
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182: To doe and conſent, C. LXXXIV 


the Levite, and his concubine; when the aſſembly were mett, 


they are deſired to conſider of it, and to take advice. The like 


may be noted of David's propoſall to the publique*councell ſum- 
moned by him; © if it ſeeme good unto you” &c : and when he 
propounded, to another generall councell, the ſucceſſion of his 
ſon Solomon*. Sometimes the prince propounds matters to the 
councell ; and ſometimes the councell, to the prince. The ſame 
is naturall, and uſuall, in publique councells: and requires not 
many notes. Only that perſian antient councell, before noted, had 
not much * to doe, or conſent” unto, in councell; when their 
emperour tould them: © it is your part, more to obey what I pro- 
pound unto you; than 1 to preſume to offer your advice to me*.” 


And att this day from antient cuſtome, among the G ermans, 251 
| Swedes, when a publique councel is aſſembled ; the emperor or 


king, or their reſpective councellors or ſome other officers, pro- 
pounds unto the councell the matter whereuppon the emperor, or 


king, requires their advice: and the propoſall is delivered in writ- 
ing to each ſtate, to be by them conſidered; and their opinions, 


returned in writing uppon that propoſall. And none of the eſtates, 
nor any members of them, nor all of them togither can propoſe 
any thing, in councell, butt uppon the matter firſt propoſed to 
them from the king; which matter, only, is the ject of their 
deliberation, 


Uppon ſome diſcourſe with members of their publique councells 


touching this point; whether it were not a great defect, and incon- 


venience to common right and juſtice, that the ſupreame court 
and councell of the nation ſhould be ſo tyed up, and reſtrained, that 


* Judg. xix. 30. * 1 Chron, xiii.— 1 Chron. xxviii. 1, &c. Vobis 
mags parendum eſſe, quam ſuadendum. | 


they 


C.EXXXIV Co doe and conſent, 183 
they were not allowed to make any propoſitions of themſelves, 
| whatſoever the occaſions of the commonwealth might require: but 


muſt be content to conſider only what was propounded to them 
from the court, who were more ſtudious of promoting that intereſt 


than any other; and did not uſually fo much conſider the publique, 


or private grievances of the kingdome, as, the meanes how to 


advance their one perticular advantages. And how could lawes, 


and enormities be reformed, and new proviſions. be made fo well for 
the common good ; when thoſe who were truſted- by the countrey, 
and beſt knew. the defects, and how to remedy them, and what 
was moſt for the peace and good of the people, were not admitted 
to propound thoſe remedies; and, ſuch alterations of old, and 
enacting of new lawes as they, in their judgments, knew to be moſt 
neceſlary and ſuitable to the preſent occaſions and exigencies of the 
commonwealth ? „ 


To this themſelves anſweared ; eſpecially the ſtateſmen in Swe 


den, where this order is more ſtrictly obſerved. That the bounds 
of the king's prerogative, and of the people's rights, being cleerly 


ſtated by the law; and the way of recovery of perticular rights 


being ſufficiently knowne, and provided for by their lawes already ; 


they deſire not any addition of new lawes, nor alteration of the 


old. That the multitude of lawes ſerves for nothing elſe butt 
to increaſe delay, expence, contention, and confuſion: therefore 
they deſire to content themſelves with their old, knowne, cer- 
taine and few lawes; as moſt tending to their peace, and quiet. 
That their rick{dagh conſiſting of about 700 perſons, moſt of 
them of active ſtirring ſpirits, and abilities, and apt to think well 
of their own conceipt : if liberty ſhould be given to every one 
of theſe to vent their owne fancies, and apprehenſions, without 


controwle ; they ſhould find it difficult to bring matters to any 
| ſeaſonable 
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184 Do doe and content. C. LXXXIV 


ſeaſonable effect, and concluſion; butt it would occaſion great 


5 retarding of publique affairs, if not diſtraction, or confuſion. That I 
Rr thereuppon they conſtantly purſue this order ; that the rickſdagh | 
4 | propounds nothing to the king, butt ſometimes petitions touching F 

| ] | grievances ; butt the king calling them togither for their advice, 1 
# they counſell him in what he propounds to them : and by this 
= courſe they enjoy much more peace, and quiet, than otherwiſe they 5 | 
: could expect to doe. 


C HAP. 


185 


8 CH A P: ILXXXV = 
To ſuch matters, 


T7 HAT theſe © matters” are appears afterwards : and it is 

no eaſy thing to enumerate them. Matters proper for the 

action, and conſent of parlement, cannot be confined to number, 

or nature of them : the king, and all the lords, and deputies of the 

commons, joyning togither may doe, and conſent to, what they 

thinke fitt for the ſafety, and good of the people who have in- 
truſted them. On EL 


The matters of parlement, proper for their cogniſance, are ſuch 
only as be of great weight, and conſequence. Not every light and 
triviall buiſnes, or complaint, is to be taken up by them; nor any 
matter, whatſoever, in which a remedy is given by the ordinary 


courſe-of juſtice, which the parlement in their wiſdome did not uſe 


to interrupt; but 'to referre ſuch complaints, whereof remedy 
might 'be had by law, to the courſe of lawe : knowing themſelves 
to be the directive power, not the executive power which remains, 
and by the law is given into the hands of the king, and his 


ſubordinate officers. And it is not ſafe either for king, or people, 


that both theſe powers ſhould be exerciſed by-one body, though a 


parlement, which conſiders of generall matters, complaints of 


miſdemeanors, or wrong judgments in inferiour officers ; 'what 
Vo“. II. BB conduceth 
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196 Co ſuch matters: C. LXXXV 
conduceth moſt to the ſecurity, and wellfare, both of king, and: 
kingdome; what lawes are fitt to be altered, or repealed, and what 


to be new made; and alt matters tending to the good, and ſafety, 
of the whole kingdome. 


Theſe matters have bin 211 die chan heads: 
1. Matters deliberative; 

2. Matters judiciall; and 

3. Matters KSt. . 


I ſhall diſcourſe heers a the fir NEW ; and to — cediouſhe 
referre the reſt to other places, 


Matters deliberative we find were the ſubject of our publique 
councells, as antient as the time of the Druydes: who uſed in 
Brittaine, and in Gaule, to meet in- conſultation touching the 
publique affayres, and matters of ftate, of which it was not lawfull 
to ſpeake but in councell* ;” and there they might. deliberate of all 
matters concerning the commonvecalth. 


The "107 (i called the Mirroir of FI LAS notes in the language 
of that time; that the king, and his companions, uſed to meet at 
London “ to conferre, or deliberate togither, about the govern- 
ment of the people of God“. The authority of the Thanes, in the 
ſaxons Wrcena zemorep, conſiſted, among other matters, in adyiſing, 
and deliberating, about the affaires of ſtate*. 


Cæſar. Comment. J. 6. c. 8, 9. De repub. niſi per conſilium Toqui non conee- 
ditur. d C. 1. Sect. 3. Pour patlementer ſur le 3 del peuple de 
Dieu, &c. © 2 tit. hon, Seld. f. 632. 


In 


C. Lxxxv To ſuch matters. 7 


In the parlement called by king H. 1. the king of Scots is men- 
tioned to have done his homage, to the king of England, uppon 
conſultation had © in the parlement chamber. Butt I correct 
myſelf from reciting inſtances out of our records, and hiſtories, . of 
matters deliberated uppon in our parlements ; which would oblige 
me to a recitall of all matters whatſoever the which, att one time 
or other, have bin in deliberation, (as they happened,) in that 
councell.. As matters of war and peace ; treaties, leagues ; trade ; 
matters relating to the church, and ſtate ; to the king's perſon, 
and his queen, and 'children, and to their particular eſtates ; (up- 
pon which matters in parlement ſomewhat hath bin before noted.) 
Alſo, of ambaſſadors; of arbitrations from forrein princes; ſea 
affayres ; and generally of all matters relating to the good, and 
ſafety, of the kingdome. And indeed of all matters of what na- 
ture ſoever, wherein att any time it pleaſed the king to require 
the deliberation, and advice, of his parlement. Nor cann theſe 
matters deliberative be naturally reftrained, or be N recited, 
without too much inlarging this volume. 


The 1 elders of the children of Iſrael, in Ægypt, before 
the inſtitution of the ſanhedrim, were officers among them for 
counſell and deliberation only. And when the fanhedrim was 
inſlituted, thoſe ſenators were indowed with the ſpirit of prophecy. 
It is. credible, (faith Menochius,) that they conſulted God, for 
| Moſes; and anſwered the people: the beſt way of deliberation, for 


a publique councellꝰ. 


The perticular matters deliberated upon, and within the cogni- 


fance of this great councell, are enumerated by Schiccardus to be of 


46 E. 3. rot claus. m. 4. der n Cad parliamenti. e Grotius, ad 


Num. xi. & in Mat. v. 22. & in Luc. x. Paul. Fag. in Num. xi, 16. preæerant 
conſilio tantum. Menochius, de repub. Hebræor. I. 1, col. 3. 


Bbz great 


" 
Ger * : E bg. mr DU A STRAP BE ED AR nd the Eng ot 25 1p n-ne en aaa 
b ee 8 „ — Ws fe. e 8 T 3 

* 8 * . * . e N * — r: N CN. eee rr by +, SIM 
3 . OT wwe eee < 2. * * ＋ a r 


wt — IIS 4 IN ad} at; wh 2 —_— 


+ 
DP 
be - 


Sed. 4 3 2 — _y 
es , M7 ag 
Move | Ag 0 LYSIS 0 


NAT. eee e, 


en By 


E ˙ ai 9 vel > = oC rnnd 16:23 Pot aL fo Frans ne oe 


1 8 K * 2 3 N 
* — I” — 7 9 2 


2 


. 
. 
n. LETS 


1 
2 a nr Ws 


. To ſuch matters, CL. LXXXV 
great moment. Touching religion, and the commonwealth; of 
legall controverſies; of the biſſextile yeare; of falſe prophets, of 
apoſtates, of perſons to be excommunicate; of affayres touching 
the king; of warre, of leagues, of ambaſſadours; of taxes, of 
publique building, and of inferiour magiſtrates: the very matters 
properly deliberated uppon in our parlements. So were they in the 
great ſanhedrim; and, in the ober generall, publique councells of 
the Jewes , 


Ariſtotle, ſpeaking of matters deliberative in publique councells, 
faith; that the Lacedemonians did not uſe to conſult, whither the 
Scythians had the beſt forme of a commonwealth; bicauſe it did 
not concerne. them : but, (faith he,), we aſe to deliberate of things 
to be done, and in our power. And “ that which the kings thought 
fitt, they did referre unto the people ;” that is, to the publique 
councells of the people ; to be deliberated on by them. That men, 
having firſt propoſed an end, doe. then conſulte, and deliberate, of 
the wayes and means to attaine that end*. Man is the beginning 
of action; and councell, and deliberation, is of thoſe things which 
may be done by man: not of the end; butt of thoſe things which 
tend unto it. Such matters are concerning aids, and taxes, and the 
ſafety of the common wealth. 


The matters deliberated uppon, by the roman ſenate, were the 
fame before noted; and are ſaid to be all things pertaining to 
the commonwealth*.” And the generality, of their deliberative 
power, may be fully ſeen by any, who thinke neceſſary to conſulte 

their authors for it. 


# Schiccardus, Jus reg. Hebrzor. cap. Electio 5. 9. Maimonides, e. 5. p. 7. 
t De Moribus. I. 3. p. 39.— 01 yap Bacintis a vr avEY YEN TY d 
Ariſt. polit. I. 4. p. 509. & J. 2. p. 193. 5 Dionyſ. I. 2, Polyb, L 6. In 


negotiis ad Rempub. pertinentibus. 
In: 


c. LXXXV To cuch inatters, 0 


In France the Ane uſed to aſſemble in diettes, or publique 
councells, for the diſpatch of affayres af, greateſt importance, and 
concernement to Gaule.; which were the matters deliberated on by 
them. And in the firſt parlements, the king, by their advice» 
« gave anſwers as well to the complaints of their ſubjects, as to 
ambaſſages. Thuanus recites the matters, deliberated uppon by 
thoſe publique councells in France, to be: © to take care of the 
church diſcipline ; and that the king might heare the complaints of 
his people; and that mutually with his ſubjects, as called togither 
in councell, they might act, concerning the neceſſities, and incon- 
veniencies, of the kingdome.” He mentions alſo their deliberation 
touching the king's 1 and their declaring thereof, att his 
age of fowerteen years. That in theſe aſſemblies before the king, 
as in a free auditory, and ſupreame councell, the people's grievances 

were heard; 
abuſes of ſoldiers; reformation of juſtice, and manners; and * to 
- conclude, all things neceſſary to the conſervation, and tranquility, 


1 2» G 


of the kingdome.. 


The councells deliberated touching the homages, and fealties, of 
ſtrangers, princes ; and, received the ſame, Which is alſo teſtifyed 
by our engliſh hiſtorians; and more particularly in the caſe of 
our king E. 3. The affayres of juſtice, of war, of peace, and of 
the revenew, were there deliberated, conſulted, and reſolved ; the 


people's grievances were heard, deliberated uppon, and remedyed s 


i Paſquier, Recherches de la France, p. 7. f. 42.—Donnoient reſponſes tant aux 
plaintes de leur ſubjects, qu' aux ambaſſades, &c. 
diſciplinæ proſpiceretur; rex ſuorum querelas audiret, ac viciſſim de regni neceſſi- 
tatibus, et incommoditatibus, apud ſubditos ſuos, quaſi in concilium advocatos, ageret. 
. I Honorius de regno Gal. f. 637. Demum de omnibus 


rebus neceſſariis ad regni conſervationem atque tranquilitatem, 


5 2 


and. 


the neceſſities of the kingdome; the correction of the 


* Thuan. I. 27. Ut ſacræ 
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190 To ſuch matters, C. LXXXV 


and there * they ſpake freely, and deliberated uppon all matters 
as well generall, as perticular ".” 


In the german diette the ſame matters were deliberated uppon, 
as in other publique councells. In that of Auſburgh, is faid : they 
deliberated, and conſulted, about the continuance of the councell ; 
of the obſervation of the decrees already made; * of repreſling . 
traitors; of conſtituting juriſdictions ; of reſtoring holy goods, 
uſurped in the time of warre®.” In the diet of Ratiſbone they deli- 
berated uppon the demoliſhing of the caſtle of the Gothes, as being 
a receptacle of ſeditious perſons, and traitors. . And in ſeveral other 
of their publique councells are recited to be deliberated uppon, 
by them, matters of all ſorts, both eccleſiaſticall, and temporall ; 
religious, civill, and military matters ; and, of the greateſt conſe. 
quence : as * of the equall adminiſtration of juſtice ; caſting away 
the intricate circumſtances, and trifling delays, of ſuits ;” which 1 
perticularly note, as worthy the imitation of our parlement®. 


In the publique councells of the Netherlands, their countryman, 
recites the ſame matters to be deliberated uppon by them; and 
perticularly, of the beſtowing of offices, that they ſhould not be 
given to foreiners ; about their owne meeting in councell : and that 
by their deliberations, *« fitting att the helme, they doe governe 
with much wiſdome the ſhip, in which the provinces” are as it 
were in tranquility carryed'. And © with theſe, (faith theire au- 


m Ilaillan, de Veſtat des affayres de France f. 180,—ibid, On parloit liberement de 


toutes affayres, tant des generaux, que des particulieres. n Thuanus, 1. 6. 
f. 131. De perduellionibus compeſcendis, de juriſdictione conſtituenda, ac bonorum 
ſacrorum belli tempore uſurpatorum reſtitutione. e Thuanus, 1. 45. f. 936. 


De jure æquabili adminiſtrando, rejectis litium flexuoſis ambagibus ac tricis, de &c, 
> Grotius, de antiquit. reipub. battavic. f. 35, 36, 42.—lii gubernaculo aſſi- 

dentes nayim prudentia ſummà regunt, in qui proyincit, &. 
= | 8 thor,) 
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6 To ſuch matters. 191 
thor,) making a ſupreame, and moſt holy colledge, is the delibe- 


rating, diſcuſſing, and determining” of matters concerning warre, 
and peace; and which are of the greateſt conſequence?. 


In Tranſylvania the ſenate deliberates about the election of their 


prince; and, all other matters of moment. So they doe in Luca; 


and, of the creating of all other magiſtrates”. 


The Swedes, in the rickſdagh, deliberate on all matters which 


are propoſed to them by the king; butt, no other: wherein though 
their tranſactions, and conſultations, doe ſeeme to be reſtrained; 


'vett, (as hath bin noted, ) themſelves are ſencible, that therby 
the more quiet, and freedome from trouble and contention, is 


injoyed. 


2 Penes hos, ſupremum quoddam ſanctiſſimumque collegium ſtatuentes, traQatio,. 


diſeuſſio, diſſinitioque. Gothofred. 1, 2. p. 3092. Lib. de Princip. 


Ital. p. 145. 
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Thich then, and there. 


HE power of the members of parlement is only to be exer- 

ciſed by them, then and there; when they are aſſembled 
togither, as a parlement : a collective, and repreſentative body, of 
the whole kingdome, mett togither. They have no power, or autho- 
rity ſingly, or ſeverally, and diſtinctly: butt, © then and there,“ 
when they are togither as a parlement. And being thus togither, 
and during this then and there,” great honour, eſteeme and reve- 
rence, hath bin given to the parlement and, to all publique coun- 
cells: and likewiſe during this“ then and there,” whileſt the par- 


lement is in continuance, perticular honor, and priviledges, are 


allowed by our law unto all the members, ſeverally, therof. As is 
likewiſe given, to the reſpective members of publique councells, in 
other countries. | 


To begin with the generall honor, and eſteem, afforded to them, 
as a collective body. It muſt be graunted, that ſome of our par- 
lements diſpleaſing ſome ſort of the people, or att leaſt the writers 
of their tranſactions, have not eſcaped reproaches. As that pub- 
lique councell, in the time of the ſaxon king Etheldred, which 
gave a tribute of 10,0001. yearly to the Danes, to purchaſe a peace 
of them, is called © the unhappy councell* :” and the reaſon thereof 


H. Huntington, l. 5. p. 357. Brompton, Col. 879, &. Infauſtum concilium. 
IS 
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is noted to be: bicauſe this was the firſt taxe impoſed on the peo- 

ple; than which nothing gives more diſtaſt unto them. Walſing- 
ham writes ſeverely of a parlement in H. 4. time, calling it “the 
parlement of unlearned men“; bicauſe the lawyers were, by the 
king's writ, excluded att that time, againſt common right. Which 
the other members of that parlement, and generally the people, 
tooke in ill part: and the more, in regard that the lawyers? of 
that time, were thought to be in diſpleaſure with the great men, 
bicauſe they oppoſed oppreſſions; and were zealous for the pub- 
lique, and legall, rights. 


Speed faith, the parlement held att Coventry was called the lack - 
learning parlement ; either for the unlearnednes of the perſons, or 
for their malice to learned men-“. 


The monke alſo writes very ſharpely of a parlement in H. 5. 
time, where he faith : that © the knights of the parlement, (or 
as we may more truely ſay,) the ſoldiers of Pilate, malignantly 
ſett; not ſtudying any good to the kingdome ; only having leiſu e 
for one wickednes, that they might ſpoyle the church of God 
throughout England &c“.“ The reaſon why the monke was ſo 
angry with this parlement was, bicauſe of a propoſall there made, 
which touched his owne freehold, for the diſſolution of raonaſteric s. 
Another was termed “ the madde parlement*;” bicauſe of the wilde, 
and ſtrange, things done by them. Butt notwithſtanding the e 
reflections, and diſhonors, caſt uppon ſome few of our parlements, 


F. 371. 30. Parliamentum indoctorum. e Speed, hiſt. f. 379. p. 4% 


Waliingham. 4 Walſingham, f. 379. Milites Parliamenti, vel, ut dicamus 
verius, Satellites Pilatis, in maligno poſiti; nulli commoditati regni ſtudeates; ad 
unum ſolummodo ſcelus vacant, ut eccleſiam Dei per Angliam ſpoliarent, &c. 

< Parliamentum inſanum. | 
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from a diſcontentednes att ſome of their actions: yett, generally, 
we find a very great honor, and eſteeme, of them among the peo- 
ple, as the defenders of their liberties; and the bullwarke between 
their rights, and all deſignes of oppreſſion. Our hiſtorian ſpeakes 
of a parlement held at London,“ commonly called the good par- 


lement.” The ſame title is given to another parlement, by our 


cecords of parlement; and, remembred alſo by our hiſtorians, 
Another is ſtiled “ the great parlement;“ by reaſon of the extra- 
ordinary numbers of the peeres, and their reteiners*. 


Plowden faith of our parlements : that it is. a court of very great 

honor, and juſtice ; of which none ought to imagine any diſho- 
norable thing*. And the doctor and ſtudent faith ; that it cannot 
be thought, that a ſtatute that is made by authority of the whole 
realme, as well of the king, as of the lords, and commons, will 
receive any thing againſt the trueth, and right. 1 


Forteſcue ſaith; that the ſtatutes of England are enacted not by 
the will of the prince, butt by the aſſent of the whole kingdome; 
whereby no hurt can be, by them, done to the people, or their 
good not procured'. Alſo it is to be eſteemed, (faith the 
chancellor, ) that they are full of prudence, and wiſdome: when 
they are framed not by the wiſdome of one, or of 100. experi- 
enced men; but, of more then 300. of them. Martin ſaith; that 
in the parlement the lawes, being made by the conſent of all, can- 
not be diſliked of any. Agreeable wherunto is Speed, and other 


writers. And the lord Elleſmere inſtructs us; that parlements 


f Ypodigma Neuſtriæ, f. 530. 20. Quod bonum, A vulgaribus dicebatur. 50. E. 
3. rot. Parl. Walſingham, f. 200. 1. Speed, f. 706. f. 739. p. 102. 

s Plowd. Coment. f. 398. b.—S, 55. 164. De Laudib. Leg. Angliæ, 
8. 18. | ; | 9 | | ; 


ought 
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ought to be obeyed, and reverenced; butt their authority not diſ- 
_ puted', Minſhew calls it © a court of all others the higheſt, and of 


greateſt authority.” The like is ſaid by judge Vavaſor, in the lan- 


guage of thoſe bookes; that the court of parlement is the higheſt, 
and moſt worthy, court that the king hath*. The ſaxon name, 
of © an aſſembly of wiſe men, ſhowes the honor, and eſteeme 
then had of them, And Coke faith ; that in the politique body, 
when the king, and the lords ſpirituall and temporall, knights, cit- 
tizens and burgeſſes, are all by the king's commaund afſemblcd ; 
and joyned togither, (as “then and there” they are,) under the 
head, in conſultation for the common good of the whole realme ; 
there is, (faith he,) © the chiefeſt, and fulleſt wiſdome, and pru- 
dence'. And in the caſe of Ferrers, 34. H. 8. the king faith to 
| the parlement, We be informed, by our judges; that we, att 
no time, ſtand ſo highly in our eſtate royall, as in the time of 
parlement“.“ So great an eſteeme was had of them, that many 
petitions of the commons, and ſundry ſtatutes, have bin made 
for the holding of parlements once a yeare; or oftener, if need 
be. And no great matter was undertaken without their advice ; 
as hath bin elſewhere noted, with the 280 ſeſſions of parlement, * 
ſince the time of duke William, The like expreſſion, and eſteem 
of them, is alſo made in the act for the trienniall parlement'. 
And the affections of the people to them, both heer and in Scot- 
land, appears in their taking part with them, in divers of our 
unhappy, civill diſſentions, in this kingdome : the repetition where- 


i Hiſt. f. 21.— Speed, hiſt. f. 458. pl. 35.—Caſe poſtnati, f. 109.—Verbo, Par- 
lement. * 7 H. 7. f. 14. lib. rep. Le court de parlement eſt le plus hault 
et digne court que le roy ad. | ! Wirena zemores—4. Inſtit. p. 3.—Ultimum 
ſapientiæ. = Holinſhed Chronicle, f. 1584. Dyer. f. 275. Crompton» 
Juriſdict. of Courts, f. 10. b. * Lord Coke ſays, about 300: which is 
not contradicted by Mr, Prynne, vid. 4th Inſt. p. 50. Edit. 1644. (M.) 16 Car. 1. 
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of is not pleaſant; butt the ſtories of thoſe times afford examples 
of them. 


When the members of parlement are mett togither, „then and 
there,” ought to be no force; all ſhould be in a peaceable, and 
civill poſture. That they ought ſo to come, to the parlement, 
hath bin before noted, c. 84: that they ought ſo to continue 
« then, and there, is alſo the law and priviledge of parlement ; 
both for the members thereof, and for their ſervants. Which ap- 
pears by the caſe in H. 4. time”, when one Savage wounded Richard 
Chedder eſq; menial ſervant to Thomas Brooke, one of the knights 
choſen for the county of Somerlet ; the parlement ordeined : that, 


| ſeeing the ſame horrible deed was done within the time of tae ſaid 


parlement ; that proclamation be made where the deed was done, 
that John appeare, and yield himſclfe in the king's bench, within 
a quarter of a year after the proclamation ; and if he doe not, he 


| ſhall be attainted of the deed, and pay to the party grieved his 


double damages, to be taxed by the diſcretion of the judges of the 
faid bench, or by inqueſt if need be; and alſo he ſhall make fine, 
and ranſome, att the king's will. Moreover it is accorded, in 


the ſame parlement, that likewiſe it be done in time to come, in 
like caſe. 


This miſchiefe increaſing ; and many parlement men, and their 
ſervants, affaulted ; and hurt done, whileſt they were attending 
« then, and there,” in their ſervice of the parlement : a generall 


ſtatute was made, in II. 6. time, to prevent, and puniſh this of- 
fence; and is to this effect“. | 


« The king, willing to provide for the eaſe of them that come 
to the parlements, and councells, of the king by his commaunde- 


9 5. H. 4. c. 6. . 6; &. x7; 


3 ment, 
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ment, hath ordeined : that if any aſſault, or affray be made, to any 
lord ſpirituall or temporall, knight of the ſhire, cittiſen, or bur- 
geſſe come to the parlement, or other councell, of the king by his 
command ; and there being, and attending att the parlement or 
councell : then proclamation ſhall be made in the moſt open place 
of the town, three days, where the aſſault ſhall be made; that the 


party yield himſelfe in the king's bench, within a quarter of a year 


after, if it be in terme time; if not, then the next day in the terme 
following; and if he doe not, then to be attainted of the deed» 
and pay to the party grieved his double damages, to be taxed by 
| diſcretion of the juſtices, or by inqueſt, if it be needfull; and to 
make fine, and ranſome, att the king's will. The like if he be 
found guilty by inqueſt, by examination, or otherwiſe, of ſuch affray 
or aſſaulte. | | 


In the fame king's reign one Johnſon, a member of parlement, 
being ſtrucke by M. M. the offender was committed to priſon : 
Johnſon being, of record in chancery, returned a burges, and the 
offence being againſt the whole parlement, whoſe peace was thereby 
diſturbed. But otherwiſe it is of a ſervant; for then, notice muſt 
be given“. | 


In king James his time, the earle of Berkſhire was committed 


to priſon, by judgment of the lord's houſe, for * att the 
parlement'. 


The wiſdome of the parlement hath bin always tender cf this 
point, to prevent aſſaults uppon their members; whereby would 
inſue breach of the peace, diſabling of their members, to per- 


* 8H. 6, rot. parl. n. 57. r 18 Jac, Journall Ld's Houſe Stamf. pl. 
Coron. f. 33. | | 
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forme their ſervice, and an interruption of the parlements proceedings. 
And to prevent any thing tending that way, the leaſt provoking 
words, (< then, and there” ſpoken, ) from whence commonly doe 
ariſe aſſaults, and blowes, are to be forborne ; or, ſeverely cen- 
ſured. And when the parlement have perceived debates to grow 
high, and threats to be given; they have cauſed the judges of the 
king's bench to bind the parties, though members themſelves, to 
the peace and good behaviour : as, among others, was done in the 
caſe of Gilbert Talbot, who came into the king's bench, © by the 
advice of the great men, and others of the king's councell, being 
in parlement*;” and by reaſon of the debate. between him, and 
the prior of Rouceſtre, he was bid to find ſuerties for his good 
behaviour ; and fower knights were his manucaptors, that he ſhould 
well behave himſelfe towards the king, and his people, and chiefly 
towards the ſaid prior, his men, tenants, and ſervants ; and that 
he ſhould not doe, nor procure to be done, by himſelfe or any 
other, to the ſaid prior, his men, tenants, or any of them, any 
damage or wrong, by threats, aſſaults, beating, or any other man- 
ner, to the hurt or diſturbance of the king's peace. In like man- 
ner, the prior, by command of the court, was bound with fower 
ſuerties, to the ſame conditions; the principalls, in 10001. a piece; 
the ſuerties, in 1001. a piece. By which precedent, the great 
care of the parlement is ſeene, when they are mett togither, to 
prevent any interruption of their proceeding by any breach of the 
peace. 


In like ſort they are alſo carefull for the appearance of their 
members, © then, and there; and for their not departing thence 


In Banco Rs. 1. R. 2. rot. 1. Angl. Per aviſamentum magnatum, et aliorum 
de conſilio domini regis, in præſenti parliamento exiſtent, 


without 
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without licence. The modus parliamenti, ſo much controverted 


for the authentiquenes of it, ſaith: that the firſt day of the parle- 


ment the burgeſſes, and cittizens ſhal! be called, of all England, 
and if they appear not, the borough ſhall be amerced 100 marke, 
and the citty 1001; the ſecond day, the knights ſhall be called, 
and if they come not, the countey ſhall be amerced 1001. Butt 
every one knowes, by experience, that att the © then, and there,” 


the time, and place appointed; on the firſt day, all the members 


are called, and the defaults recorded. 


It ſeems, that the members of parlement were not ſo forward 
to appear, in R. 2. time, as, in other times fince : which occa- 
ſioned the ſtatute to be made, (before noted,) requiring their ap- 
pearance on payne of amercement, or other puniſhment. It hath 


bin conſtantly practiſed, as an undoubted priviledge of either houſe 


of parlement, (when they find their members thinne and the buiſnes 


great,) to appoint a day for calling of the houſe ; when ſuch as 
appear not, without reaſonable excuſe, are fined. Uppon ſome 


occaſions, the appearance of members hath bin diſcharged, for 


ſome time. 


In the great caſe of the biſhop of Winton, judge Sharde faith : 


that if one of the peeres doe not come, it is a treſpas againſt the 
peers; as well as, againſt the king”. Uppon the fame ground it 
is ſaid : that if a lord departe from the parlement, this is no treaſon, 
or felony ; butt, a treſpas. And fo it was held by the judges, in 
the biſhop of Wincheſter's caſe 2 | 


5 R. 2. c. 4. Stat. 2. » 3 Eliz, Dyer. 203. H. 32. Eliz. in B. R. 


f. 20. a. „Fitz. Coron, tit. 161. Stanf. placit. Coron. f. 38.— 
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A ſtatute provides; that none ſhall departe the parlement with- | 
out licence to be entred, of record, in the clerk's booke, uppon 
payne to looſe their Wages: which would be no great payne in our 
dayes”. 


Sometimes the king hath given, by patent, a diſcharge of atten- 
dance in parlement. Oure king E. 1. excuſed himſelfe for not 
appearing att the parlement in France. A bannaret ſhall not be 
forced to appeare in parlement. None ſhall depart from parlement, 
without licence. And divers the like paſſages are obvious in our 
records, and ſtories; as the caſe of the information in the ſtarce 
chamber againſt 39 of the houſe of commons, for departing with- 
out licence, contrary to the king's inhibition in the beginning of 


the parlement*, The reſult of many of them ſhowes the care of 


the parlement, to keep their members preſent ; and, the duety of 


the members to be then, and there” preſent. And how any 


one can fatisfy his owne conſcience, to be att ſome paſtimes, or 
worſe intertainement ; and to neglect his attendance upon ſo great 
a truſt, as to be a member of parlement ; I rather leave it to them- 
ſelves to judge, than I ſhall paſſe any cenſure on them : butt rather 
humbly putt them in minde of their dueties of attendance * then, 
and there,” in the great, and neceſlary, ſervice of their king, of 
themſelves, and of their countrey. 


We may now looke into the honor, and eſteem, of publique 
councells in other nations : and as the patterne to the reſt, we may 
beginne with thoſe of the Hebrewes, which were generally con- 


„ 6 H. 8. c. 16. Co. 4 | Taftit, f. 43, Lib. ſpecial. de _ MS. 
f. 21. b. 2 tit. hon. Seld. f. 750. 3 E. 1. rot. parl. m 1.—2 tit. hon. Seld, f. 355, 
356.— 2 E. 3. 62. b. Stanf. plita Coron. 153. 5 Car. Cam. ſtellat. M. 3. & 4 
P. & M. rot. 36. inter plita Rs & Regin. Coke. 4. Inſtit. f. 44. 


ſtituted 
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ſtituted of elders, the title of higheſt honor among them: and in 
other countryes, as hath bin before, in parte, noted. Univerſally, 
great honor was attributed to public councells, and a very high 
eſteeme was had of them: and that, partly by reaſon of the ample 
power, and authority, of thoſe councells, which draws honor and 
eſteem to them; and bicauſe of the wiſdome, prudence, courage, 
intereſt, and abilities of the members of thoſe councells, and their 
actings accordingly ;. and the generall good thereby to all thoſe for 
| whom they act, in redreſſe of their grievances, in doing them 
right, in puniſhing oppreſſions, and enacting lawes for the generall 
good, and ſafety, of all the people. Therfore is the alluſion made 
unto the text, in the canticles, thy belly is like an heape of 
wheat :? which, it is ſaid, alludes unto the Sanhedrim; bicauſe, as 
all men live by wheate, ſo —_ one hath benefitt by publique' 
ebenen 5 


The ſlate, and — of the Jewiſh ſanhedrim is ſome argu- 
ment of the honor given to them; and, the full, and free, obedi- 
| ence of all the people to their decrees, and judgments. ' Moſes 
defired ſuch aſſiſtants; and part of his ſpirit was communicated to 
them, and they prophecyed*. He honored them by frequent con- 
ſultations with them. His ſucceſſor Joſhua, the judges, the beſt 
and wiſeſt of their kings, David, Solomon, Hezekiah, Jehoſaphat, 
and the reſt did honour them: ſo did all the people, who received 
benefit, and good, by them. And to recite the texts, and places, 
declaring the ſame, would take up too much time in a point ſo 
full of cleerneſs; and ſo obvious to all, who are converſant in the 
holy ſtory. It is ** that Rehoboam did not eſteeme the councell 


Cant. vii. 2. Maimon. in tit. Sanhedr. c. I. II. 3. R. Eleazer. R. Zadock 
& c. 8. Sanhedr. & Dabill, Sol. 36. 2. d Numb. xi. 25. 
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of the old men, or elders: butt forſooke it?; and denyed the 
_ petition, and propoſalls, which the publique councell of the nation, 
then aſſembled, did, by their deputies, make unto him. Butt the 
iſſue thereof appears in the ſtory, to be; that therby he totally loft 
the kingdome of Iſrael, from himſelfe, and his poſterity. 


The gracian ſenates, eſpecially that of the Areopagitæ, had 6 
great a veneration; that it cauſed the expreſſion of Cicero formerly 
noted: to deny, that this world is governed without providence, 
is as if a man ſhould ſay; that the Athenians were to be governed 
without the councell of the Areopagitæ. Which argues eſteeme 
enough of them: beſides, their titles, powers, and the obedience 
yielded to their determinations, are. all arguments _ mw honor and 
eſteeme afforded to them. 


The like was given to the roman ſenate. And although, in ſome 
ſuddein accidents, and tumults, when the feditious, (who beſt like 
no government att all,) would. reproach the ſenate, and ſeduce, 
many of the people into mutinies; yett thoſe, being appeaſed, the, 
honor, and obedience to the ſenate, preſently returned. 


Roſinus hath this expreſſion of the Roman ſenate. The ſu- 

preame councell, (faith he,) of the citty of Rome, was the ſenate : 
of which when Cyneas was aſked, by Pyrrhus, what he thought, 
he anſwered; that it ſeemed to him, that he ſaw an aſſembly of, 
kings.” So much honor gave he to that councell *. 


| The princes of Germany, when they meet in their diet, have 
great honor given to them. Which muſt needs be, when ſo many 


e x Kings, xii. 10. 4 De antiquit. Rom. p. 369. Auguſtum urbis Romæ 
concilium ſenatus fuit; de quo, cum Cyneas à Pyrrho interrogatus eſſet, quid ſibi 
videretur ? reſpondit ; arbitratum fuiſſe, yidere ſe conceſſum regum. 


6 . 
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of them, members of that councelt, are free princes; and have 
regall power themſelves within their reſpective territories. Whence 
the emperor Maximilian was wont to glory; © that he alone, 
above all other governors of the earth, was king of kings: mean- 
ing the free princes, members of the german diette. Nor was 
Charles the fift different, when he profeſſed himſelfe to command 
kings in Germany“. . great honor and eſteeme was piven to 
thoſe” publique councells ! The like was given by the Gothes, 


Swedes, Arragonians, Sicilians ; and generally, by all nations. A 


thing ſo natüfall, and univerſall, that I forbeare to dilate uppon it: 

yett hath it mett with oppoſition, (as what doth not,) with ſome. 
Paſquier, ſpeaking of the archbiſhop of Vienne adviſing to call the 
aſſembly | of eſtates, as a remedy of the preſent evills, publiſheth 
his cenſure : that it is an old folly, which runnes in the ſpirits of 
many wiſe french men, that there is nothing which can ſo much 
comfort the people, as thoſe aſſemblies ; whereas, (faith the ad- 
vocate,) there is nothing which procures more wrong unto them * 4 
Butt this is only one doctor's opinion; and that without any reaſon, 
precedent, or authority alledged to confirm it. His countryman 
Du Haillar differs from him; and hath more honor for the publique 
councells of his nation, where he ſaith: « it is à thing full of 
wonder, that as ſoone as any ordinance hath bin publiſhed, and 
verefied, in the parlement; ſodeinly the people of PFrarice doe 
adhere thereunto without murmuring.” So great an honor they 


© Pourmeiſt, 1.-2. de Juriſd. c. 1. n. 28, Kirchner de—Se ſolum præ reliquis 
terræ dominantibus regem eſſe regum Nec diverſum Car. 5. judicium fuit, quo le in 
Germania regibus imperare profitebatur. f Paſquier lettres f. 146, 147 
C'eſt une vielle folie, qui court en l'eſprit des plus ſages Francois; qu il n'y a tien 
qui puiſſe tant ſoulager le peuple, que telles aſſemblees: au contraire, il n'y a rien qui 
Juy procure plus de tort, | 
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have for their publique councells ! He further calls that aſſembly, 
« the corde which faſtens the obedierce of the ſubjects to the 
commaunds of their prince.” He proceedes in the commendation 
of them; that the people, by the benefitt of the ſaid eſtates, .** then, 
and there,” mett togither, doe receive much good. And therof he 
gives the reaſon: for, (faith he,) this is the time of having ac- 
ceſſe to the perſon of their king, to make their complaints to him; 
to preſent their petitions; and to obteine fitting remedies.” Then 
he recites the objections againſt. theſe councells : : that by calling the 
eſtates the kings diminiſh their power, to take the counſell of their 
ſubjects, not being therunto obliged ; and therby render themſelves 
too familiar with their people; which begetts contempt, and doth 

abaſe the royall dignity. Butt he concludes. | * Theſe would make 
our kings (faith he) tyrants, who: have found no other remedy. 
for their affayres, when they have had occaſion for money and ſuc- 

cor 5 nor our — other remedy for their calamities, butt by 


Was a 


both of king, and people 


With this honor, and eddie of that 1 councell 
agrees Thuanus, where he ſaith. That leaſt the riches of the 
kingdome, and the publique treaſury, ſhould be exhauſted, and 


* Haillan, de Veſtat des affaires de France, f. 182. b. Pleine de marveille, que 
deſlors que quelque ordonnance a eſte publice, et verifice au parlement; ſoudainement 
le peuple francois y adhere ſans murmure. f. 282. Le lien. qui nouaſt I' obeiſſance 
des ſubjects, avec les commandemens de leur Prince. F. 186. a. Le peuple, par le 

benefice des eſtats, recoit de grands biens. Car il a ceft heur d'approcher de la perſonne 
de ſon roy, de faire ſes plainctes; luy preſenter ſes requeſtes ; et obtenir les remedes. 

Haillan ſupr. f. 186. a, Mais ceux la voudroient faire tirans nos roys: qui n'ont- 
trouve autre remede à leurs affaires, (I'orſqu'ils ont eu beſoign d' argent, et de ſecours ; ) 
ny noſtre peuple, autre remede a ſes calamitez ; que la convocation des eſtats, qui a 
tousjours eſte la ſouveraigne medecine des roys, et du peuple. 


therby 
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therby a free nation be burdened with the collecting of taxes, and 
contributions: © the aſſembly of ſeverall ranks, which the people call 
the Eſtates, was moſt wiſely inſtituted ;” where the complaints of 
all being heard, ſupplyes are provided, and remedies for chan burden- 


ſome evills of the people *. 


I am now brought to perticulars touching the honor, and privi- 
ledge, of members of both houſes of parlement which, at this 
* then and there, their being mett togither about the publique 
affayres, is allowed unto them by our lawes. And firſt of the mem- 
bers of the houſe of lords, who by reaſon of the eminency of their 
dignity, and eſtates, and being borne counſellors, are obliged to 
attend the king in all his councells, when required by him: there- 
fore they doe conſtantly injoy great honor, and priviledges, att all 
times; butt chiefly (“ then and there”) in the time of parlement. 
This is amply teſtified by our records, and bookes of law, and 
hiſtories : ſome of the authorities therof, I hope, will be held not 
impertinent, or unuſefull to be here inſerted. 


Bracton writes of them, that in his time, the barons and baroneſſes 


were not putt to make oath. And in a parlement of E. 3. a week's 
time was ſpent on this point ; that the nobles of the land ſhould not 


be putt to anſwer, butt in open parlement, by their peers : which 
was thereuppon enacted*. So it was for a peere of Ireland, in a 
parlement there: butt heere he cannot be tryed by his peeres, 
bicauſe he is not a ſubje& of England*®. Coke reports a reſolution 
of the judges ; that the perſon of a baron, who is a peere of parle- 
ment, ſhall .not be arreſted in debt, or treſpas, by his body : for 


> "Than 1. 23. f. 470. Ordinum conventus, quos vulgo regni ſtatus vacant, pru- 
Bracton f. 351. b. §. 2. Barones, et baro- 


* Dyer. f. 318. 


dentiſſimè inſtitutos &c. 
nifſe, non affidabunt, 15 E. 3. rot. parl. n. 6, 
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none of the nobilitie, who is a lord of parlement, and by the lawe 
ought to be tryed by his _ hall be in ſuch caſes arreſted by 
his body. 


In debt, or treſpaſs, a capias lyes not againſt. an eatle,, barony 
or baroneſſe: for by reaſon of their eſtate, and dignity, they are 
intended to have ſufficient®. 5 


Ralphe Everden brought a writ of the chancery, and a privy ſeale, 
to the juſtices; reciting, that he was a haron, and commaunding 
them to diſcharge him from being ſworn into any juries, or aſſiſes, 
according to the priviledge of a baron: which was theruppon done 
accordingly*. In an attaint, one of the grand jury challenged 
himſelf ; bicauſe his aunceſtors had: been, barons, and. lords of parle- 
ment?, Forteſcue gives the rule. We cannot allow it, without 
a writ teſtifying it; for we. ought: to be certefyed,. by matter of 
record, of your challenge: which the court agreed. And it is to 
be noted, that duke or not duke, earle or not earl, baron or not 
baron, ſhall not be tryed by the countrey, n by the record. An 
exigent lyes not againſt an earle”. 


| To a writ directed 1 cc. ——— John Lovell, koight &c.” | 
the defendant demaunded judgment: of the Writ: for this John 
Lovell, knight, is a lord, not named. This was not allowed, 1. 
Bicauſe he ought to have pleaded, that he was a baron of parlement: 
and that the worde, dominus, is too generall. 2. If he had done ſo 
he ought to have ſhewed a writ under the ſcale, teſtifying the ſame; 
for (faith the booke) © that 1s tryable by record only?. 
r 1 =-11 HI 4. f. 15. 3 H. 6. f. 48. 48 E. 3. f. 20. 
Stat. 14 H. 6. * 48 E. 3. 30. Reg. f. 179. o 39 H. 6. f. 46. 
14 H. 6. f. 2. Newton. 2 Præcipe Johanni Lovel, militi &. —8 H. 0. f. 9, 10. 


Severall 
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Severall authorities, in our bookes of law, doe teſtify ; that 
every baron ought to have a knight returned of his jury. 


A capias for a trelpas of the foreſt, whetof oh is indicted, 
doth not lye againſt a peer. No ſubpœna, or attachment, lyes 
againſt a peer. The ſheriffe ought to return great iſſues uppon 
him. Uppon a capias pro fine, he ſhall not be in execution by 


prayer. Moſt of their priviledges are collected by judge Dodde- 


ridge, in his booke of ns and where they ſhall not have 
Fan. 


An. utlary was reverſed for error; bicauſe by the common lawe 
no exigent lyes againſt a peere, in common, and perſonall actions: 
and the earle of Warwick, againſt whom this exigent was awarded, 


is a peere of the parlement; and is named a peere of the realm, in 


the writ? X 


If a capias be ads againſt a peer, there' ſhall be a certiorari 
10. remove the recorde, and to make ſuch proces as ought to be. 
Butt a capias lyes. againſt a peer uppon a reſcous. And the juſtices 
may award an exigend, or diſtreſſe infinite, againſt a baron of par- 
lement; and there muſt be a writ to certify, that he is a baron. 
And all nobles, that are barons, ought to be ſo named in the writ. 


Beauchamp was the firſt baron by patent: ſince which, baron; 
or not baron, is tryable only by record; and not, by the countrey. 


Whereas antiently, when their revenew and poſſeſſions gave the 
name, or made them barons; it miglit be tryable by the country *. 


13 E. 3. Inqueſt, 44. 27 H. 8. 22. 4 El. Dyer. 208. 14 El. Dye; f. 109. 
11. 18 E. 2. Iter Pickering, in lib. Tate MS. f. 15. H. 10 Jac. C. B. f. 2. 
Dodderidge, nobility MS. f. 43, 48, 49, 52, 58, 59. „P. 1. H. 4 rot. 9. 
coram rege. t Fitz. nat. brev. f. 247. c.—1 H. 4. f. 15. — H. 6. * 2 
Dane, nobility, f. 16. 
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A capias was held to lye againſt a barros, uppon a contempt. 


If the party were not an earle, att the time of the writ pur- 
chaſed, which doth not name him ſo, it ſhall not abate: other- 
wiſe if he were a lord att the time of the writ, he muſt be ſo 


named *. 


75 a Ale the forme is: Edward Haſtings knight, lord 
Haſtings,” challenged ; bicauſe he was one of the great men and 
peers having place, and voice, in parlement”. 


In a caſe in chancery againſt the lord Clinton, he was ordered to 
anſwer within a weeke ; or an attachement to be againſt him for 
his contempt : and Egerton declared, that if any nobleman doth 
commit a contempt, he i is to be impriſoned for it*, | 


Barons have of late anſweared uppon oath, in ar : though 
in former times they anſweared uppon their honor ; and ſometimes 
uppon oath”. Egerton over-ruled the earle of Shrewſbury to an- 
ſwear uppon oath : ſaying, that an anſwer uppon their honor did 
not bind their conſcience. (I hope the reporter is miſtaken; and 
that no baron, judge, or gentleman is of this opinion, ſo much 
derogating from the honor of nobility.) Butt it may be a little 
more charitably taken; that this lord keeper meant, it did not bind 
their conſcience more, than if they ſhould be permitted to give 
evidence uppon their honor, to a jury att law: and (ſaith the L. 


211 R. 2. Tit hon. Seld, f. 16. 35 H. 6. 46. Regi orig. f. 287. 

» 10 H. 4. proces. 198. 21 E. 3. 59. b.—13 E. 3. brief. 259.— 14 H. 4. 15. 
* Dyer. f. 208. b. Dodd. Nob. f. 20. 33, 34. Ed. Haſtings miles dominus 
Haſtings. „M. 10 Jac. Hatchwood, and L. Clinton. M. 10 Jac. 
duke of Lenox, and L. Clifton, in Canc. Tottle' s chancery notes about 18 Eliz. 


Willoughby, againſt the earle of 222 | 
Keeper) 
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Keeper) if the jury ſhould find contrary to ſuch evidence, no at- 


taint would lye *. 


Barons of the realme, being defendants in chancery, inſtead of 
ſubpœnas, have a letter directed to them from the lord chancellor, 
for their appearance att a day; which if they negle&, then the 
ordinary proces of ſubpœna is, uppon motion, awarded againſt them: 
if they appeare uppon the letter, and after appearance departe with- 


out making anſwear, then they are paſt the ſubpœena, and an at- 


tachment goes forth againſt them * . 


The book Norris tooke exception, that he was ſerved with a ſub- 
peœna, and not with a letter, to heare judgement*. The lord chan- 
cellor Egerton over-ruled it, ſaying ; that letters were butt of cour- 
teſy, and began 16 El. to anſwer: and ſome have bin ſince, to 
heare judgment. And we find in the proceedings of chancery, 
where attachements have bin graunted in that court, againſt the 


barons of the realm. In that caſe of the lord Cromwell he was 


diſcharged, in the ſtarre-chamber, of the attachment which was 
awarded, uppon a motion before the maſter of the rolles, in abſence 


of the keeper of the great ſeale : butt there were many wg in 


the order. 


In the ſtarre- chamber, the caſe of the earl of Lincolne was pro- 
pounded, to all the judges: who being ſued by H. Fiennes, for 
riots, and other miſdemeanors in the countrey, refuſed to anſwear 
uppon oath to the commiſſioners in the countrey, butt would an- 
fwear uppon his honor ; which the commiſſioners refuſed to accept, 


M. 9. Jac. in canc. » Tottle's chancery notes, f. 16. Leiceſter, againſt | 
the lord Norris, _ © 14 El. Taverner, againſt lord Cromwell. 32 El. La. 


Greſham, againſt lord Dacres, 37 El. againſt lord Berkley — T. 14 Eliz. Dyer, f. 315, 
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without the privity of the court. And 11 judges, and many privy 
councellors then preſent, were of opinion; that the earle ought to 
anſwear uppon his oath, and not uppon his honor. Yett a booke 


faith, that a peer ſhall not be examined 8 oath *, 


A biſhop was attainted, in a writ, before the judges of oyer and 
terminer ; and it was not adjudged, that he ſhould be taken. The 
biſhop brought his writ of errgs ; and aſſigned that, amongſt other 
things, for error. Butt it was not allowed; bicauſe he ought not 


to afligne, for error, that which was done to his owne advantage. 


A capias lyes not againſt a peer, in debt, or treſpas; and chat 


for the dignity of his perſon, and eſtate. It ſhall not lye againſt a 


prior; A baron brought a writ to the judges, that in perſonall 


actions, he ſhall not be ſued by other proces than apperteineth, 


Butt in caſes of this nature, the ſherife ſhall not examin the lega- 


| ” of the capias ; butt ought to ſerve it uppon a peere*. 


In ſundry caſes they ſhall not anſwear, or give 1 uppon 
dath; butt by Proteſtation, uppon honor. 


In the court of chivalrie, they ſpeake uppon the loyaltie of their 
chivalrie. Vett in ſome caſes, the peers have bin examined uppon 
oath. And in all caſes of treaſon, or felony, or miſpriſion of either 
of them, a temporall lord of parlement is to be tryed only by his 


peers: and fo in caſes made felony by ſtatute, Butt the point of 


* 3 H. 6, 8. Cokaine. 29 E. 3. f. 30. 29 Affis. p. 8 211 l. 
6. (4?) f. 15, 16. 26 H. 8, 7. 27 H. 8. 22. Fitz. nat. br. f. 68. & 247, _ 
60. b. Dyer. Co. 6, rep, f. 53. Counteſſe of Rutland's caſe, 

Priviledge of baronage. Seld. p. 131, 132, 135. 


2 | having 


* 
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having a knight of the jury, in tryalls att law, holde r not in * 
caſe of ſpirituall peers*, | | 


In ſundry caſes a baron ſhall have the priviledge of clergy, though 
he cannot reade. The amerciaments, ſett uppon them, ſhall be 
aſcertained by the Juſtices as their peers“. 


An office of ſtewardſhip was e to the earle of Rutland, 
without power to make a deputy: yett it was held, that he might 
exerciſe the ſame office by deputy, by reaſon of the neceſſity, that 
is ſuppoſed in the law to be, of the earle's attendance uppon the 
king, and the government of the kingdome. The ſame reaſon 1 is 
for all barons. 


We find an ancient precedent, for the priviledge of peers in 
parlement, in E. 1. time. The earle of Cornwall complayned 


againſt Bogo de Clare, and the prior of the holy trinity, London; 
that they in time of parlement, att the procurement of Bogo, did 
cite the earle in the middeſt of Weſtminſter hall, to appeare before 


the archbiſhop of Canterbury. The priour, and Bogo came, and 
putt themſelves into the grace, mercy, and will of the king, de alto 
et baſſo, of high and low; and were committed te the tower of 
London. Afterwards came the ſaid Bogo, and was fined 2000 
markes to the king; and 10001. for his treſpas, to the earle : and 
the prior was remitted, to doe what the treaſurer ſhould ſay to 
him, on the King's $ behalfe. 


10 R. 2. in archivis Lon. 18 R. 2. rot. parl. n. 41. 20 R. 3. in faſc. 


18 Jun. M. 31 & 32. EI.— 1 Hi. 4. f. 1. 13 E. 4. 12. Stanf. I. 3. c. 1— Co. 9. 
rep. f. 30. Stat. 4. Jac. . 1. Priviledge of baronage, Seld. p. 159. b. 

h Ib. p. 159.— Ib. f. 162. Ib. p. 167. iH. 18. E. 1. Petitiones 
parliament, f. 1. & ib. 10. E. 3. | 


Ken | In 
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In H. 6. time the judges opinions being demaunded, in the 
caſe of Thorpe; the chiefe juſtice, in the name of all the juſtices, 
after ſome communication and mature deliberation had among them, 
anſwered and ſaid: that they ought not to anſwear to that queſ 
tion; for it hath not bin uſed aforetime, that the judges ſhould in 
any wiſe determine the priviledges of this high court of parlement. c 
For it is ſo high, and mighty, in it's nature, that it may make 
law; and that which is law, it may make no law. And the deter- 
mination, and knowledge of that priviledge, belongs to the lords 
of the parlement, and not to the judges. And the lords did deter- 
mine it againſt Thorpe; and, for the duke of Vorke. 


212 


The ſervants of the peers were held not to be contributory to 
the expences of the knights of ſhires ; which the commons petiti- 
oned to have altered: butt the anſwear was, it ſhall be done as 
aforetime', 


Thomas Phillips complained of the biſhop of London, uppon 
divers actions, in the lower houſe. Butt it is ſaid, that all the peers 
with one voice faid ; that it was not fitt that any peer ſhould an- 
ſwear any one in that place. So it ſeems to be acknowledged by 

the houſe of commons, in the caſe of the biſhop of Briſtoll, about 
his booke of the union, and of the biſhops, 1641 *. | 


In the 18 of queen Elizabeth's reign, an aſſiſe being 8 
againſt a peere: it was ordeined, that an injunction ſhould goe out of 
the chancery, ſub pœna 5ool. that the Pl. ſhould not proceed to tryal “. 


* 31 H. 6. rot. parl. n. 26. 128 E. 3. rot. parl. 11. n. 7. & act 20. 

15 R. 2. rot. parl. n. 37. Stat. 12 R. 2. c. 12. Fitz. nat. br. f. 228. 
3 Mart. 15 H. 8. Proceres omnes una voce dicebant, quod non conſentaneum 
fuit aliquem procerum prædictotum alicui, in eo loco, reſponſurum. Priviledge 
of baronage, Seld. p. 9, | . * Broxham, 4 25 Willoughby, fee 
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R. 8. a ſervant to the earle of Holderneſſe, was arreſted by R. P. 
contrary to the priviledge of the lords houſe: and therefore R. 8. 


was diſcharged, and R. P. was committed e. 


The like appears in the ſame booke, in the caſe of John Phil- 


lips, the kings, ſervant; and in the caſe of ſir John Oſbalſton, ſer- 


vant to the earl of Derby: wherein is ſet down att large the man- 
ner of proceedings in thoſe caſes. And it is there entred to be 
generally agreed; that the ſervants of thoſe lords who are abſent, 
and had made their proxies, ſhall injoy the benefit of their privi- 
ledge; as well as the ſervants of thoſe lords who are “ then, and 
there, preſent. And that the priviledge of parlement doth beginne 


with the date of the writ of ſummons, and not with the delivery 
thereof: for that the delivery of the writ may be delayed by the 


negligence * the meſſengers . 


In 4 Car. 1. the lords committees“ in parliament called to their 
aſſiſtance Denham, Jones, Whitelock, Croke and Velverton, juſ- 
tices, to conſulte with them concerning a law to be made, by 
which there ſhould be ſome remedy againſt peers of the realme, for 


cauſes in chancery ; occaſioned by a committement of the lord 


Deincourt, to the fleet, for breach of a decree of the chan- 
cery: and the motion was made in parlement, that he ſhould be 
diſcharged ; bicauſe his body ought not to be arreſted. And it was 
the opinion of all the lords, uppon the order in parlement, 14 Eliz. 
that his body ſhould not be arreſted: and they ſo ordered it, for all 
the like caſes. Butt the judges, una voce, did informe the lords; 
that there was no other meanes to compell a peer to obedience, in 
chancery, butt by cohercion of his body. For to fine, the chan- 


* Journal of the lords houſe, 2 Martii anno 1623. P Journall of lords. 


houſe, 16 Marti 1623, 2 4: Car, 1, lib. B. p. 9. Junii 11. 1629+ 
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cellor hath no power; as was of late begun to be putt in uſe by 
chancellor Elleſmere. And they cited the bookes, and ſhewed 
divers precedents; that peers were committed by proces of the 
king's bench in time of parlemefit. And the judges aid ; that it 
would be a great inconvenience, in the courſe of common juſtice 
of the realme, if all the commons ſhould be compelled to obey the 
chancery ; and the lords ſhould be free thereof. Alſo they ſaid; 
that the making of ſuch an act of parlement, to compell the peers 
to obedience, in theſe caſes, by fines, diſtreſſes or ſequeſtration of 
lands, would alter the nature of the chancery; which hath noe 
power butt in corpora. And a report was made to the councell 
table, by all the judges, to maintaine this proces againſt the lords. 


Theſe few inſtances may ſerve, amongſt many more, touching 
the priviledges of the peeres in England ; and the perticular eſteem, 
and honor, which the law affords unto them. I ſhall now recite a a 
few only of thoſe priviledges which belong to members of the 
houſe of commons, in parlement, by reaſon of the © then and 
there ;” bicauſe of their attendance uppon the houſe, and the ſer- 
vice of the publique. x | 


Crompton faith, that every knight, burgeſſe, baron of the cinque 
ports or others called to parlement, have the priviledge of parle- 
ment during the ſeſſion thereof, So that he who arreſts any of 
them, during this time, ſhall be impriſoned in the tower, by the 
nether houſe wherof he is; and ſhall be putt to a fine: and the 
keeper alſo, if he will not deliver him when the ſergeant att arms 
comes for him, by commandement of the houſe whereof he is". 


r Juriſdition of courts, f. 7. b. Dyer. f. 60. 
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A burges of parlement, being in execution, was delivered by 
priviledge of parlement *. 


One Ferrers the king's ſervant, a burgeſſe of parleraent going to 
the houſe, was arreſted in London: the houſe of commons ſent 
the ſergeant, for the priſoner ; who demaunding hit at the comp- 
ter was reſiſted by the officers, and ill words and blowes given him; 
and the ſherifs rejected the fame contemptuouſly. The houſe of 
commons, informed heerof, would ſitt no longer without their 
burgeſſe; but roſe, and acquainted the lords therwith who judged 
the contempt very great, and referred the puniſhment therof to the 


order of the common houſe. The lord chancellor offered to grant 


a writ, for the burgeſſe; butt the commons refuſed it; being of 
opinion, that all commands, and other acts proceeding from their 
houſe, were to be done, and executed by their ſergeant, (without 
writ,) only by the ſhewing of his mace which was his warrant *. 


They ſent their ſergeant againe to the ſherifs of London, who 
underſtanding the diſpleaſure of the houſe, delivered the priſoner : 
and being ſo required by the ſergeant, they and the officers, and 
one White who procured the arreſt, did appeare in the common 
houſe. The ſherifs were committed to the tower; White, to 


little eaſe; and the officers, to Newgate. And bicauſe Ferrers, 


being in execution uppon a condemnation of debt, and ſett att large 
by priviledge of parlement, was not by law to be brought againe 
to execution ; and ſo the party without remedy for his debt, as 
well againſt him, as his principall debtor : the parlement reſolved to 
revive the execution againſt W. who was the principall debtor ; and 
to diſcharge Ferrers. 


* Dyer, f 275. Crompton, ſupr. f. 7, Ib. f. 7. b. & f. 10. b. 
_ The 
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The king, before both houſes, declared his approbation of theſe 
proceedings of the houſe of commons; and told them, (as is be- 


fore noted.) * We are informed by our judges, that we att no 


time ſtand ſo highly in our eſtate royall, as in the time of parle- 
ment; wherin we as head, and you as members, are conjoyned, 
and knitt togither into one body politique. So as whatſoever offence 
or injury, during that time, is offered to the meaneſt member of 
the houſe, is to be judged as done againſt our perſon, and the 
whole court of parlement.” Which prerogative of the court is fo 
great, (as our learned councell informeth us,) as all acts, and pro- 
ceſſes comming out of any inferiour courts, muſt for the time ceaſe, 
and give place unto the higheſt, 


This author cites another caſe, of the cooke of the temple who, 
being in execution uppon a ſtatute ſtaple, was diſcharged by pri- 
viledge of parlement; bicauſe he ſerved the ſpeaker, in that office. 
And this priviledge of parlement is butt ſedente curia, during 


the then and there 


Servants, and attendants uppon their maſters, which are neceſ- 
fary, ſhall have priviledge of parlement ; and, for their goods, and 
chattells. Every man muſt take notice of all the members of the 
houſe, returned of record: but otherwiſe it is of ſervants ; for in 
that caſe there muſt be notice, elſe no breach of priviledge *. 


A member of parlement ſhall have priviledge, not only for his 
ſervants, butt for his horſes, and goods which are diſtreinable?, 


The ſherife of Bucks was choſen knight of the ſhire, to the 
parlement ; and having a ſubpoena ſerved on him, att the ſuit of the 


» Crompton f. 11. Ibid. x Co. 4 Inſtit. f. 23. „ Ibid. f. 24. 
lady 
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lady C. fitting the parlement, by judgment of the houſe his pri- 
viledge was allowed him. 


A bet of parlement may have a writ: of non n procedendo to 
the juſtices of afliſe ; that they proceed not in caſes depending before 
them, when a ey is party, during the parlement'. 


Several cafes are in our boakes of law, touching priviledge of 


parlement, to be delivered out of execution ®. 


: * River exhiblies a bill in debt, againſt Robert Coſin, an 
accomptant in the exchequer; who appeared, and after an impar- 
lance brings a ſuperſedeas to the barons of the exchequer, out of 


the chancery, grounded uppon the priviledge of parlement; al- 


leadging, that he was ſervant to one of the knights of the ſhires of 
Surrey and Suſſex, and therefore ought not to be taken, or im- 
pleaded. The plaintiff pleaded againſt the priviledge; and prayeth 
the judgment of the court: which judgement is in theſe words *; 


** Heereuppon the ſaid writ being ſeen, and read by the hems? 
and having adviſed with the king's juſtices of either bench, in this 


behalfe. Bicauſe it ſeemes to the faid barons, by the advice of the 


juſtices aforeſaid ; that there is, and hath bin ſuch a cuſtome ; that 
the great men, and the knights of counties, and cittizens, and 
burgeſſes of citties and boroughs, comming to the parlement uppon 
the king's ſummons, and their familiares (or meniall ſervants,) ought 
not to be taken, or arreſted, for any treſpas, debt, accompt, cove- 
nant or contract whatſoever, whileſt they ſo remaine in the king's 


parlement ; butt that there is no cuſtome, butt that they may be 


2 1 Car. 1. Ibid. f. 48. F o 14 E. 4. rot- 
parl. n. 13. 17 E. 4. n. 11. 36 H. 6. n. 57. 10. H. 6. n. 39. 8 H. 6. n. 57. 
2 Hil, 12 E. 4. rot. 4. 7. 10. in ſcaccario Londin. 2 
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impleaded, as in the faid writ is ſuppoſed : therfore it was conſi- 
dered by the ſaid barons, that the ſaid Coſin ſhould anſwear the 
ſaid River, to his ſaid bill ; the ſaid writ, or any thing therin, not- 
withſtanding. And afterwards the plaintife had judgment, againſt 


| the defendant, uppon a nihil dicit, 


We find a ſuperſedeas, in E. 2. time, for the taking of an aſſiſe 


in the time of parlement, for Guido de Beauchampe?, . 


| Att Hereford aſſiſes it was d, by juſtice VERY that if 2 
ſherife ſett att large a priſoner, uppon meſne proceſſe, uppon ſhow- 


ing of priviledge of parlement of a ſervant of a clerke of the con- 


vocation ; that this is an eſcape. For the commons ought to 
ſweare in chancery, that ſuch are their ſervants : and then they 
ſhall have a writ of priviledge, under the great ſeale; and that is 


good for the ſheriffe. And the lords ſay uppon their honor, in 


chancery, that ſuch a one is their meniall ſervant ; and then he hath 
a writ of priviledge. And he ought to be a meniall ſervant; as 
he was not in this caſe *. Butt this is cited only as the fingle opi- 
nion of one judge, obiter, att the aſſiſes; not, as a binding, and 
folemne judgement. And according to this we find it adjudged in 
the exchequer, and ſaid to have bin the antient courſe ; and always 
ſo reſolved, when it came before the judges, who are ſworne to 


judge * to law. 


Generally priviledge of "NON doth hold in eee 
for the king; unleſſe in three caſes, treaſon, — and for the 


peace *. 5. 


47 E. 2. rot. claus. m. 15. dorſo. eg Marti, 5 Car. 1. Williams and 
Reade. . Lib. circuit. f. 108. b. 7 12 E. 4. in ſcaccar. 2. cas. 
s Co. 4. Inſlit. f. 29. 15 


The 
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The parlement cannot give away the priviledge of their members, 
without their own conſents h. 


One had priviledge of parlement in H. 5. time, after execution 
uppon a Judgement : and, in his ſon's time, for the ſervants of 


2 


5 burgeſſes : 


In E. 1. time, the maſter of the knights templers, demaunded ; 


that they might diſtreine the chattells of one of the councell, in 
time of ' parlement for rent. The king anſweared, “it ſeemes not 
honeſt, (or fitt,) that thoſe of his councell ſhould be diſtreined 
in time of parlement ; butt, att another time.“ 


if And in the | caſe of Thorpe, (before in parte noted,) the com 
mons made requeſt to the king, and lords; that Thorpe the ſpeaker, 7 


and W. R. a member of the houſe, who were in priſon, might be 
ſett att liberty according to their priviledge. To which the duke 
of Yorke ſhowed ; that in the vacation he had recovered by verdict, 
and judgment, in the exchequer: for that Thorpe had carryed 
away the goods of the duke, for which he remained in execution. 
And the duke prayeth ; he may continue in the faid execution. 
The judges, being demanded their opinions, faid ; it was. not their 


parte to judge of the parlement, which was judge of the law : and 


that there is no generall, butt a ſpeciall ſuperſedeas of priviledge, 
which every one hath right nnto. The lords reſolved, in this caſe ; 
that Thorpe ſhould remain in execution : and the commons choſe 
u new ſpeaker. 


Collect. p. 723. i 5 H. 5. rot. part. n. 13.—8 UI. 6. rot. parl. n. 59, 

K Mich. 18 E. 1. petition. parlement. f. Non videtur honeſtum, quod illi de 
concilio ſuo diſtringantur, tempore ee ; fed, alio tempore. 132 H. 6. 
Jot, parl. n. 24, 255 26, 27. N | 
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Coke mentions priviledge of . againſt ſubpenaes out 
af chancery ”. 


Touching the later diſputes about matters of priviledge of parle- 
ment, and the learning delivered theruppon, I hold it not expedient 
to be remembred ; nor, the people s ſo much concerning themſelves 
therin att that time, who are not allwayes of one mind. Butt [only! 
his late majeſtye s aſſertion, that no pr iviledge of parlement can 
extend to treaſon, felony, or breach of the peace; with that full 
profeſſion, worthy to be remembred, that uppon all occaſions he 
would be as carefull of the priviledges of parlement, as of his life 
or crowne : aſſuring himſelfe, that his care of their priviledges will 
increaſe their tendernes of his lawfull prerogative, which are ſo 
neceflary to the mutuall defence of each other; and both which 
will be the foundation of a perpetuall perfe& intelligence betweene 
king, and parlement, and of _ e and N ny" of his 

people.” 


There is another priviledge of parlement, which is only apper- 
taining to the then and there,” equally due to every member of 
each houſe ; butt only due whileſt the parlement, or their com- 
mittees, are ſitting : and this is freedome of debate, parlemen- 
ter, from whence this publique councell hath its name; and is 
the eſſentiall priviledge of it. They have alſo freedome of acting 
for the publique good, then and there: and are not liable to 
queſtion out of parlement, for their actions, and words, in parle- 


ment; except in ſome great, and high, buſineſſes, wherof in their 
order and methode. 


It hath bin the conſtant proteſtation of the ſpeaker of the houſe 
'of commons, viſible in moſt records of the beginnings of parle- 


= 4 Inſtit, f. 24. | 
ments, 


* 
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ments, to have freedome of debate in the houſe: and of later 
times it hath bin more in the forme of a petition than before; and 
never hath bin denyed. It is eſteemed an undoubted right and pri- 
viledge, of abſolute neceſſity for every publique councell, to enjoy 

this priviledge: without which, the matters, in agitation, cannot 
be throughly diſcuſſed ; nor the judgements attaine fo cleere a know- 
ledge of the trueth, or to diſtinguiſh right and wrong, good and 
evill; what is beſt to be received what to be rejected, what to be 


adviſed or adjudged, and what lawes will be for the common good 


to be paſſed, what to be repealed; and fo of all other matters of 
parlement. 


Some affirme, that nothing ſaid, or done in parlement, ought to 
be queſtioned elſewhere: and for this, they cite the caſe of the 
biſhop of Wincheſter who was queſtioned, in the king's bench, for 
departing without leave from the parlement. And he pleaded that 


he was a peer of the realm; and that if any of them did offend, 


in parlement, they were to be there queſtioned for it, and not 
elſewhere". Coke, who hath the record tranſcribed verbatim, faith ; 
that the ſodein opinion of Scrope, in that caſe, ſeeming to be againſt 
the plea of the biſhop, denyes the parlement by his argument, to 
have power themſelves to puniſh the offence : : and he faith; it 
ſeemes, that the reſt of the judges were againſt ra fd for the 
plea was never over-ruled*. 8 


„ 


And that ca ſaid, or done in parlement, can be queſtioned 
elſewhere ; they alledge, amongſt others, two ſpeciall reaſons. 
One is, bicauſe matters in parlement are to be diſcuſſed, adjudged, 
and determined, © according to the law and cuſtome of parle- 


„ P. 3. E. 3. coram rege, tot. 9. dorſo. South. 9 4 Inftit, p. 15, 16, 17. 
3 E. 3 f. 19. 2 | ; 
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ment“: and nat by the civill law, nor yett by the common lawes 

of this realme uſed in inferior courts. Another reaſon is given, 
bicauſe the king cannot take notice of any thing ſaide, or done in 
the houſes, butt by report from them: and every member of par- 


lement hath a judiciall place, and can be no wittnes; and there 


can be no other wittnes. And this is ſaid to be the reaſon, that 
judges ought not to give any opinion of a matter of parlement; 
bicauſe none are then, and there preſent,” butt only the members 
who cannot be wittneſſes: and bicauſe it is not to be decided by 
the common law, butt according to the law and cuſtome of parle- 


ments wherof they are not judges ; as themſelves, in ſundry parle- 


ments, haye acknowledged, and infiſted on it“. 


This point was much debated in the caſe of Hollis, Elliot, and 


others. Sir William Savile a wittnes, att the councell table, of 
words ſpoken by members of the houſe in parlement, (for which 


they had bin impriſoned,) was by the houſe of commons, for his 
teſtimony, committed to the tower. The ſame perſon, (afterwards 


lord Savile,) comming to London, by his letter to. the ſpeaker 
accuſed Hollis and Whitelocke, (being cammiſſioners for the parle- 
ment in the treaty for peace att Oxford,) to have privately waited 
uppon the king, and to have adviſed him in order to the effeting 
of peace: which ſome members, (whom I deſire to forgive and 
forgett,) aggravated not only to an high breach of priviledge of 
parlement, butt to high treaſon. Butt after long examinations, and 
debates by the major part of the houſe, they were ſaved from the 


11 R. 2. rot. parl. n. 7. Secundum legem, et conſuetudinem, parliamenti. 
4 3 H. 6. rot. par]. Comte Marſkal!'s cas. 27 H. 6. rot. parl. n. 18. earle of 
Arundel's caſe. 31 H. 6. rot. parl. v. 26, 27, 28. caſe of Thorpe. 
4 & 5 Car. 1. in camera ſtellat. et in banco ROY Febr. 1640. 
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ruine deſigned uppon them, for deſiring to further a peace between 
the king, and his parlement. 


After the proſecution againſt Elliot, and the reſt, the next parle- 
ment paſſed theſe quicke votes. 


I, *© That the iſſuing out of warrants, from the privy councell, 
compelling the members of parlement of 3 Car. during the parle- 
ment, to appeare before them, is a breach of the priviledge of 
parlement by the privy counſellors who iflued out the warrant. 


2. That the ſearching, and ſealing up their 1 being 


members of the houſe and during the parlement, and iſſuing war- 
rants for that purpoſe, is a breach of priviledge. 


3. That the exhibiting an information in the ſtarre chamber 
againſt them, for matters done by them in parlement, and the ſame 
{o appearing in the information, is a breach of priviledge. 


4. That the councell who ſubſcribed their names to the informa- 
tion, are guilty of the breach of priviledge of parlement*.” 


Butt to recite perticulars of breaches of priviledge of parlement, 
(eſpecially in thoſe times,) and where to find the certainty and 


rules for the ſame, is no eaſy taſke. 


Mr. Whittacre was committed, for execution of the councell's 


warrant to ſearche the chambers, and ſtudies, of thoſe gentlemen *.. 


Butt to omitt the latter paſſages, after which ſucceeded ſo much 


unhappines both to king and people ; we may be ſufficiently in- 
formed by the actions, and opinions of our aunceſtors, in this point. 


» Journall of parlement, commons houſe, 6 Julij 1641. t Journal of 
the houſe of commons, 8 Julij 1641. | | 
We 


We find a record in H. 4. time, the title wherot in the margent 
is: © To hold the commons excuſed for the matters debated on in 
parlement*.” Then the record goes on to this effect. That ſuch 
z day the commons ſhowed to the king, how that uppon certaine 
matters moved among them it might happen, that ſome of their 
companions, to pleaſe the king, and to advance themſelves, doe 
vive an account to the king of ſuch matters before they be deter- 
mined, and diſcuſſed or agreed amongſt the commons : wherby our 
lord the king may be grievouſly moved againſt the commons, or 
ſome of them. Wheruppon they prayed the king, very humbly, 
that he would not admit any ſuch perſon to relate to him any ſuch 
matters; nor, to give any eare to them.” Wherunto the king 

anſweared. That his will is, that the commons have deliberation 
and advice, to conferre and treate uppon all their affayres among 
themſelves, to bring them to the better end and concluſion, accord- 
ing to their judgments; for the good and honor of him, and all 
his realme : and that he will not heare any ſuch perſon, nor give 
credit to him, before that ſuch matters be ſhewed to the king by 
the advice, and aſſent, of all the commons; n to the pur- 
porte of their ſaid petitions. 
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Thefe „ being thus checkt; afterwards another breach 
of their liberties was apprehended, which the king being willing to 
appeaſe, conſented to the act which is intitled, «© the indemnity of the 
lords and commons“. Where the record faith : © the king willeth, 
and graunteth, and declareth, by the advice and aſſent of the lords; 
that it ſhall be lawfull for the lords to debate togither among them- 

ſelves, in this preſent parlement, and in every one in time to come, 
in the abſence of the king, of the eſtate of the realme, and of the 


2 H. 4. rot. parl. n. 11. De tenir les communes excuſez de matiers parles en par- 
ment. v 9 H. 4. rot. parl. n. 21. * des ſeigneurs et communes. 
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remedy needfull thereuppon. And that in like manner, it ſhall 
be lawfull to the commons on their parte, to debate togither of 
the eſtate, and remedy aforeſaid. Always provided, that the lords 
of their part, nor the commons of their part, doe not make any 
report to the king of any graunt by the commons graunted, and by 
the lords aſſented; nor of the debates of the ſaid graunt ; before 
that the lords and commons be of one aſſent, and agreement, in 
that parte : and then in manner, and forme, as is accuſtomed ; that 
is to ſay, by the mouth of the ſpeaker of the ſaid commonalty ; 
to the end, that the lords, and commons, may have the king's 
aſſent, And the king further willeth, by aſſent of the lords afore- 
faid ; that the debate in this preſent parlement, had as aforeſaid, 
{hall not be drawne in example in time to come ; nor ſhall turne to 


the prejudice, or derogation, of the liberty of the eſtate for which 


the commons are at this time come ; neither in this preſent par- 
lement, nor in any other heerafter. Butt willeth, that they, and 
all the other eſtates, ſhall be as free as they have bin heertofore. 


Among the printed ſtatutes of H. 8*, one is intituled ; * an act 
concerning Richard Strode :” which is in the forme of a private 
act, butt in the enacting part of it is generall, to this effect. La- 
mentably complaineth, and ſhoweth, unto your moſt diſcreete wiſ- 
domes in this preſent parlement aſſembled, Richard Strode, a bur- 
geſſe of parlement.” He ſetts forth, that“ he, with other of 
the houſe, putt forth certaine bills in that parlement, againſt Tin- 
ners, for reformation &c. That by reaſon of this, he was pro- 
ſecuted att the ſtannary courts; and an act there made, to the 
which he was never called to anſwear; and was condemned in the 
ſum of 1601. and layd in a dungeon under ground, to the great 


perill of his life, &c. Prayes it may be enacted by the king, 


x4 H. 8. c. 8. Stat. at large. 
. G g lords, 


— 
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lords, and commons, that the condemnations of the 1601. and 
judgements and executions theruppon, be void againſt Richard 
Strode. And that all ſuits, accuſements, condemnations, execu- 
tions, fines, amerciaments, puniſhments, correCtions, grants, charges 
and impoſitions putt or had, or heerafter to be putt or had, unto 
or uppon the ſaid Richard, and to every other of the perſon or 
perſons afore ſpecified that now be of this preſent parlement, or 
that of any other parlement heerafter ſhall be for any bill, ſpeaking, 
reaſoning, or declaring of any matter, or matters concerning the 
parlement, to be communed and treated of; be utterly void, and 
of none effect. And if the ſaid Richard Strode, or any of all the 
ſaid other perſon or perſons heerafter to be vexed, troubled, or 
otherwiſe charged for any cauſes as is aforeſaid ; that then he or 
they, and every of them ſo vexed or troubled of and for the ſame, 
to have action uppon the caſe againſt every ſuch perſon or perſons 
fo vexing, or troubling any, contrary to this ordinance and provi- 
ſion ; in the which action, the party grieved ſhall recover treble 
damages, and coſts.” IS 


Many other caſes of the like nature may be mett with, touching 
the indemnity of the members for their words, and actions, in 
parlement : butt thoſe few already noted may ſuffice. And it will 
be equall, not to omit other precedents, where ſome members of 
parlement have bin queſtioned in ſuch caſes, 


In Phillip and Marie's time“, informations were preferred in the 
king's bench againſt nine and thirty members of the houſe of com- 
mons, for departing without licence, eontrary to the king's inhi- 
bition. Sixe of theſe burgeſſes ſubmitted to a fine; butt whither 

they paid very little, or any part of it, appears not. And Plowden 


y M. 3. & 4. P. & M. inter placita regis et reginæ. | | 
one 
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one of them pleaded, that he continued in parlement: and his 
plea was without day by the demiſe of the king. Coke notes 
uppon it, that if offences done in parlement, might have bin puni- 
ſhed elſewhere; it ſhall be intended, that att ſome time it would 
have bin putt in uſe *. 


TS 


eee 


In queen Elizabeth's time Arthur Hall, a member of the com- 

mons houſe, for publiſhing and diſcovering of the debates and con- 

' ferences of the houſe, and writing of a booke to the diſhonor of 

the houſe, was committed to the tower for 6 moneths, fined in 500 

markes, and expelled the houſe. And it was declared to be againſt 
the priviledge of parlement, to diſcloſe the debates of parlement *. 


AO ig on $8 eee M e err " 5 . 
Godt Re IG BET ode, oe a tin Sn a ß 7˙ité o eus 6/14 hl 
1 FEY NY 8 = x A . b fie en 1h 001 15 27 4-; 4 
2 538 Cd * N ar 1 2 * WS; Sk * e a WATTS CET WT. ab) 4 wy E 
r Nell LA " . 2 2 . 1 N e 8 e . 


Be 
88 


As there is a due liberty of debates, and actions “ then and 
there,“ in the parlement; fo there are many cautions requiſite 
thereunto, which we find in our records, and ſome of them ſevere 

enough. As Haxey's caſe, in R. 2. time*; when the commons in 
parlement, among other matters, required the avoiding of the 
outragious expences of the king's houſe, and namely of biſhops, 
and ladyes. The king, touching this article, ſeemed to be much 
offended : ſaying, that he would be free therin ; and that the com- 
mons therby committed offence againſt him, his dignity, and 
liberty: Which he willed the lords to declare to the commons; 
and willed the duke of Lancaſter to charge the ſpeaker, to declare 
the name of him who exhibited the ſame bill. After this declara- 
tion made by the lords, to the commons, they delivered the name n 
of the exhibiter*, which was fir Thomas Haxey : the which bill 2 
was delivered by the clerke of the parlement, to the clerke of the 


4 Inftit, f. 17 & 1 Inflit, ſe&, 100. *23 Eliz. Journal of the com- 
mons, f. 14. Co. 4. Inſtit. f. 23. 9 H. 4. rot. parl. u. 20, 21. e 
2. rot. part. n. 145 15. © n, 16, 
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crowne : After which the commons came forthwith before the: 
king, ſhewing themſelves heavy of cheere; and declaring that they 
meant no harme, they ſubmitted themſelves to the king ; and moſt, 
| humbly craved pardon. The chancellor theruppon, by the king's 
command, declared, that the king held them excuſed*. 


After that, fir Thomas Haxey, by parlement, was adjudged to 
dye as a traytor*. The archbiſhops, and other biſhops craved of 
the king, that he might have life; which the king graunted. That 
done they, for the honeſty of the church (for he was a clerke,) 
required that he might remaine in their keeping ; which the king: 
alſo graunted. And it is obſervable, the time when this was done; 
and no authority concurring with it in any other time. And in 
the firſt yeare of H. 4'. uppon the petition of fir Thomas Haxey 
clerke, the king pardoneth, and revoketh the judgement made 
againſt him, 20 R. 2; reſtoreth him to the bloud, and to the 
recovery of all his oy, livings, lands and tenements.. 


The next year the commons require the king, that he would. 
not give ear to any flearing, and untrue reports of the commons. 
houſe ; untill the end might trye the ſame : . the king, 
graunted®, 


In the fame yeare, the laſt day of this parlement, the commons;. 
kneeling before the king, beſeech him to pardon them, if hap- 
pily they ſhould through ignorance offend : the king graunted*. 


In the $th yeare of this king, the commons pray him to hold 
them excuſed, for that report was made, that they had talked of 


2 n. 17. | © N, 22. f 1 H. 4. rot. parl. n. 91. 9 2 H. "RK 
rot. parl. n. 11. » 2 H. 4. rot, parl. n. 46. 
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the king's perſon, otherwiſe than them beſeemed; which was un- 
true: and ſo the king by anſwear tooke the ſame*. 


In the 9 yeare of this king was the indemnity of the lords 
and commons made, which is before noted to be in the printed 


ſtatute of that yeare“. 


In his 11 year, after the ſpeaker had made his proteſtation, the 
king graunted the ſame; adjoyning therunto by his own mouth : 
„ that ſith as well the lords, as the commons, were come to 
unity; he doubted. not, that they the ſaid commons would ſpeake 
any unfitting words, or attempt any thing to the contrary *. 


In his 13 year the lords and commons, by their petition, ſeeme 
to lament, for that the report went, that the king was offended 
| with ſome of the houſe, for matters done in this, and the laſt par- 
jement; wherby they require the king to imbrace them, as his 
loyall ſubjects : to which the king, of his meere grace, granteth”. 


Many paſſages of the like nature may be found: butt I doubt 
I may be cenſured to have bin too large already. I ſhall end this 
diſcourſe with the perticular honor, and refpe&t, which is given by 
the ſpeakers to every member; and, by the members to the reſpec= 
tive ſpeakers, and to one another; and to the houſes. 


When any member comes into either houſe, © then and there” 
ſitting, he ſalutes the ſpeaker, and in him the houſe; is uncovered 
and makes his congees : and the ſpeaker ſalutes the member againe, 


putting of his hatt to him. And when any one ſpeakes, he ſtands 


up, and is uncovered during the time of his ſpeaking. 


18 H. 4. rot. parl. n. 16. | * 9 H. 4. rot. parl. n. 22. 111 H. 4. 


zot. par). n. 10. = 13 H. 4. rot. parl. n. 26. 
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Butt I ſhall now briefly mention the honour, and reſpect, and 
priviledge given to members of the publique councells of the 
Jewes ; from whence we, and other nations, have our patterne in 
moſt matters of this nature. And heerin much of my labour is 
ſaved in the former notes concerning elders ; and the great dignity, 
honor and eſteeme which was given to them, who were the mem- 
bers of the publique councells of the Hebrewes. It was one of 

the laws given them; thou ſhalt got revile the gods, (that is the 
magiſtrates,) nor curſe the rulers of the people": the higheſt 
wherof were members of their councells. In their ſanhedrim a 
great reverence, and honor, was given not only to the perſon of 
the prince, and of the father of the ſanhedrim: butt likewiſe 
there was a particular honor, and reſpect, afforded to the perſon of 
every member of that councell ; wherof it is ſaid. When a wiſe man, 
(that is one of the members of the councell,) comes into the aſſembly, 
one member fate, and another ſtood up; every one in his turne 


O 9» 


riſing up, as he paſſed by, untill he was ſett in his own place“. 


The king himſelfe intertained the members of the councell with 
great honor, and reſpect, when they came to him, and in his pre- 
ſence : Wherof it is ſaid by a learned rabbi, thus tranſlated. © The 
king was commanded to honor the doctors of the law: and when 
any members of the ſanhedrim, or wiſe men of Iſrael, came into 
his preſence ; he toſe up to them, and placed them by his ſide.” 
And he inſtanceth in Aſa, king of Judah, who to thoſe that came 
to him, though butt diſciples, would riſe up from his throne, kiſ-— 
ſing them; and tiling them, my maſter, my lord, &c*.” 


n Exod, xxii. 8. © Gemara Babilon, ad tit. Haraijoth. Sapiens cum 


ingre:liebatur, alter ſedebat et alter ſtabat; quiſque vice ſua in tranſitu aſſurgebat, 
uſque dum ſuo conſederat loco. ? Rambanus. Schiceardus jus reg. Hebræ- 


orum. cap. ſubditi. p. 91. Praceptum erat regi honorafe doctores legis : cum igitur 
intrabant coram ipſo ſynedriales, aut fapientes Iſrac), aſſurgebat ipſis, collocans eos 
juxta latus ſuum Mi magiſter! Mi domine! 
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That theſe members of the jewiſh councells were doors, or 
teachers of the law, appears in that deſcription of them which 
ſayes: © plainly they were univerſall preſbiters, or elders, indowed 
as well with the office of teaching, as of judging all cauſes*.” 
Hence was that of the Apoſtle. « Lett the elders that rule well 
be counted worthy of double honor, eſpecially they who labour in 
the word, and doctrine.” And in the firft verſe, the Apoſtle in- 
joynes them. Rebuke not an elder; butt intreat him as a fa- 
ther. Which is a teſtimony of the honor, and priviledge, af- 
forded to them. Concurring heerwith is that text when the high 
prieſt, in the councell, commaunded them which ſtood by to 
ſmite Paul; he faith. God ſhall ſmite thee, thou whited wall ! 
For fitteſt thou to judge me, after the law ; and commaundeſt me 
to be ſmitten, contrary to the law. And they that ftood by faid : 

% Revileſt thou God's high prieſt ?* Then, notwithſtanding the 


provocation and' injuſtice done to him, Paul faith; I wiſt not 


brethren, that he was the high prieſt: For it is written; thou 


ſhalt not ſpeake evill of the ruler of thy people. According to 
that in Exodus, before noted. Wiſely the Dutch expoſitors ſay : 
this double honor meanes maintenance of the miniſters : which is 
very juſt and neceſſary both for them and for governers, (which 
doubtles are intended by elders in this text;) who were teachers of 


the word and doctrine alſo *. 


I come now, (and ſhall be very briefe therin,) to the honor, and 


priviledge, of ſenators in divers nations. Gothofred' obſerves among 
the Græcians, and Romans; that “ thoſe who did ſurpaſle the reſt 


De ſynedr, Seld. I. 2. f. 281. plant erant preſbiteri univerſales, ſeu ſeniores, 


munere tam docendi quam judicandi univerſum donati, 71 Tim. v. 17,—— 
1 Tim. v. 1. * As xxiii. 4, 5, &c. t v. 2.——V. 4. 
— . 5. » The Dutch notes on the Bible on this text, x Tim. v. 17. 


in 
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in honor, and dignity, were called elders; were members of their 
ſenates; and were as the roman ſenators, who received higheſt 
honor from the people.” In the firſt foundation of the roman 
ſenate, he faith : that Romulus * choſe an hundred men out of the 
chiefeſt of the cittizens;” and honored them with the name of fa- 
thers”, the higheſt title amongſt them. Their ſucceſſors were alſo 
called patricij, and patres conſcripti, and ſenatores; titles teſtifying 
the higheſt honor, and eſteeme, which thoſe times afforded to any 
perſons whatſoever. And they injoyed many priviledges, ſome 
not different from what hath bin before noted of the members of 
our parlements. As that which, Ærodian obſerves, was allowed 
to the ſenators, and not to other cittizens. He faith ; that ©« emi- 
nent and great perſons doe plead att liberty, not in fetters ;” that 
is, they were not lyable to arreſts, and impriſonment in law ſuits, 
as others were: and there he ſpeakes of exemption “ for honor 
ſake ; like unto the exemption of our barons, and parlement 
men from ſuits, and arreſts, for the honor given unto them. 


L 


Much of this nature might be ſaid of the princes of Germany» 
and of the peers of France and Spaine, and of the earles, barons, 
and gentlemen, members of the rickſdagh of the Swedes, and 
Gothes: and generally, of the members of all publique councells 
every where who are, (or ought to be,) the wiſe men, the great 
men, the valiant men, the learned men, the rich men and the 
pious men of the nation; or elſe they are not worthy of that high 
truſt and imployment of publique counſellors. And where ſoever 
theſe qualifications are found they draw reſpect, and honor, and 


» Gothofredus, p. 698. Qui czteros honore et dignitate vincebant=—Rome 
ſenatores qui ſummum [honorem] à populo accipiebant. Ibid. f. 22. Electos e 
civium primoribus centum viros. | x Frod. gecret. f. 380, 381. Illu wet 
perſonz cauſam dicunt fatis dato non—— Ibid. f. 274, 275. propter honorem. 


eſteeme 
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eſteeme inſeparably to them. And theſe great men, and ſenators, 
perticularly thoſe in Sweden, have a full exemption of their per-- 
ſons and eſtates from arreſts or diſtreſſes, by legall proces, and 
ſuits ; eſpecially during the © then and there,” in the time and att 
the place of the ſitting of their publique councells. Which privi- 
ledge of not being diſturbed, moleſted, or diverted from their atten- 
dance uppon the publique ſervice by ſuits of law, arreſts of their 
perſons, or ſeiſure of their goods and the like, ſeemeth naturally 
and in reaſon to be due to the perſons, and eſtates, of thoſe who 
labour in the ſervice of the publique, in their councells and af- 
fayres : if not in reſpect of themſelves, yett for the publiques fake 
which may ſuffer, and be indamaged through want of the pre- 
fence, and ſervice of their ſenators if they ſhould be fo diſturbed, 
or diverted from their ſervice and attendance; and wherin whileſt 
they doe labour, they are to be accounted worthy of double honor. | : 


Vor. I. H h A. 
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By the common councell, 


HE names of common councell,” great councell, gene- 

rall councell, publique councell, king's councell, are fre- 
quent appellations of our parlement. Cæſar relates, that in Brit- 
taine, the higheſt matters of adminiſtration, both of civill govern- 
ment and of warre, by common councell were committed unto 
Caſſibelane *.” In the letter of pope Conſtantine, to Brithwald 
archbiſhop of Canterbury, he mentions the “ councell of all 
England.“ In king Edgar's time, it is called “ the councell of the 
kingdome*.” And king Ethelbert hath the very word of our 
writ, the common councell *. Which word is alſo uſed by king 
Ina, Ethelulfe, Edmond, Edgar, and others ; as the hiſtorians of 
thoſe times expreſſe it. And our parlement is likewiſe often ſtiled 
e the councell,” in divers of our printed ſtatutes ; more perticularly 
in the ſtatutes of E. 1. E. 2. & E. 2. Butt not ſo often, after 
theſe times, except with the addition of phraſe, of the common” 
councell, the great councell of the realme,” the © generall coun- 


cell of the kingdome, and the like; which 1 ſhall ſpare inſtances 
to confirme *. 


Cæſar comment. I. 1. f. 87. Communĩ concilio permiſſa eſt Caſſivelauno. 

>» Spelman. concil. p. 209. Concilium totius Angliæ. Ibid. p. 431. 

© Chron. Brompton. col. 733. Commune concilium. „. tar, 
bigamy. 7 E. 1. ſtat. mortmain. 13 E. 1. ftat. Acton Burnel, & Weſt. 2. 13 E. 1. 
c. 1. ſtat. Marchmont. 20 E. 1. ſtat, vouchers, & flat. Waſt. &. ſtat. de defens. 


juris. 33 E. 1. Ordinance of inqueſts. ordinat, pro ſtatu Hibern, temp, E. 1. & 
The 


9 E. 2. Art, Cleri. & 1 E. 3. c. 1. 
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The Hebrewes had the like appellations; as their word, which 
ſignifies an *© houſe of judgement,” is uſually interpreted in the 
_ conſtitutions ** ſynagogues, and places of councell*” And their 
word “ fanhedrim” is often rendred in the Latin, concilium : and 
by the ſame name the chriſtian fathers uſed to call their ſynods. 
So in the Acts of the apoſtles it is ſaid, that * they called the 
councell togither, and all the ſenate of the children of Iſrael :” 
the vulgar latin reades it, © they called a councell',” The œthio- 
pick verſion is; they aſſembled the councell of them, which is 
called by Bertram © the generall councell 5.” And the greeke word, 
yeezoiaz, is for the moſt part tranſlated a “ ſenate and a councell ;” 
and ſo is alſo the word k N,“. Butt the word © ſenate” is the 
antient, and generally uſed word, for the“ publique councells” 


of the Grecians, Romans and other nations ; eſpecially, by the | 


elder writers of the latine ſtories; and the word hath kept this 
acceptation to this day. Though in Sweden, Denmarke and ſome 
other countries, it is alſo taken for that councell which is rather a 
privy councell, or councell of ſtate, whoſe members they call ſena- 


tors; than, for a generall publique councell for which that word was 


proper with the Romans; and ſenatus conſultum, the “ act or ordi- 
' nance of the ſenate” made uppon councell had togither, as alſo the 
Greeke for thoſe acts doth fignify*. As in the names of * common 
cCouncell, and generall councell,” there ſeemes a reſemblance to thoſe 


among the Græcians of Panionium, Panztolium and Amphictyoni- 


cum &c. and the like of Pananglium is by Cambden noted. 


The latin word © concio,” in which a publique councell is ſome- 
times tranſlated, fignifies the people called togither in councell ; 


n Synagogas, et conciliabula, Luvt9giove f Acts v. 21. Euyidpioy 


x) TATHY THY YEEWT INV THY viwy Iopznh, Convocaverunt coneilium. 
P. 101. Univerſale concilium, h JrxCeCgatufuevoy. 


| i Ralegh hiſt, of the world, J. 4. f. 162. Lupanus. I. 2. f. 454. Brittan. courts. 
ä | Hh 2 | ang 
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and in that ſence it is uſed by Livy, where he faith : © the people 
being called er to councell, he ſpake to them &c *.” The 
word © cœtus“ is alſo uſed for a councell; as in that place, (which 
is good divinity,) in Cicero. O excellent day, when I ſhall 
make my progreſſe to that divine counce!l of ſoules:“ where all 
pious ſouls doe long to be. | 


The French tranſlate the word yepuria, © the councell aſſem- 
bled :” and the Spaniſh yett further faith ; * the councell of all 
the cha} ' +15 | 


The Swedes and Gothes doe give the name of . councell” to 
their rickſdaugh, and herdagh. The Italian, French, Spanyards, 
and all nations according to their ſeverall idioms, have their peculiar 
and proper names for their reſpective councells ; yett all ſeem to 
ſignify the ſame thing, though in a different language ; and doe 
relate to councell. Nor can it well be ſuppoſed otherwiſe ; when 
in all countries, thoſe conventions are all to one end; to conſulte 
about the publique good, and ſafety: and the names given to ſuch 
meetings are from ſome attribute, or circumſtance relating to that 
end. And bicauſe their chiefe worke is to adviſe, and conſulte 


about the publique good, and ſafety ; thence it is that they have 
the name of « councells.” 


Our“ publique councelle” we find alſo often ſtiled by the name 
of the ** great councell . As in the ſaxon times it is called * the 


great ſynod, the great councell, the great meeting, or the great 


* Lib. 1. Vocato ad concilium populo, in concionem aſcendit. | 

De ſenectute. O præclarum diem, quum ad illud divinum animorum, concilium 
cætumque proficiſcar ! | = De conſeil aſſemble, El conſeio de todos 
ordines. 4 


aſſembly:“ 
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aſſembly :' and the word “ ſynod,” uſed by our Saxon aunceſtors, 
ſignifies a great aſſembly ", The latin authors of the ſucceeding 
ages, among other names, called our publique councell the great 
court, the great place, the great Juſtice ſeate. And in our antient 
terms of law it hath the name of the great councell, and the great 
courte.” In our records mention is made of Henry de Beaumont, 
« a baron of the great and privy councell of the king * ;” butt that 
great councell probably was the councell of the peers, which uſu- 
ally had that ſtile. In the parlement rolles at that time, and after, 
it is frequently called the great councell. The ſtatute of templers 
faith, that “the great men being called togither,” &c. that is the 
parliament”. One of our antiquaries calles it a tribunal “ mixt, 
and which is the greateſt and moſt large; and called by the Latines 
« the great aſſembly *.” | 


Our hiſtories of the Fg times, of the Danes, and Normans, and 
our records antienter and later, and our ordinary expreſſions and 
language to this day, doe give it the name of great councell.“ 


Nor was that name a ſtranger to the Hebrewes for their publique 
councells, as their word which ſignifies the great ſanhedrim, and the 
other which ſignifies, the great houſe of judgment. It is alſo, by 
the writers of the hebrew governement, often ſtiled “ the great 
ſanhedrim, the great ſenate, the greater ſenate,” and the like. 


a Miclan Synoð, Micel ynode, Micel zemore, Lamb. Saxon lawes. f. 53. 

© Jani Anglor. Seld. f. 124. Co. 9. Epiſt. Co. 8. rep. Prince's cas. Curiam magnam, 
magnam placeam, magnum placitum.— Reg. Orig. f. 280. et Bracton, 1. 1. c. 2. 
Magnum concilium, magna curia — 16 E. 2. rot. claus. m. 5. Baro de magno et 


ſecreto concilio regis. 7 ͤ 8 E. 2. rot. parl. m. 3. 3 E. 4. Þs. I. m. 2. K . 


Magnum concilium.— 17 E. 2. ſtat. templar. | 2 Co. Epiſt. . 
quod maximum, et longe ampliſſinum. Magnum conventum. 
0 Y a 391n9mn od. Schiccardus jus reg. Hebrzor. c. Elect. 
theor. 2. Bertramus. Menochius. Seld, de Syn, I. 2. p. 109. Sanhedrim magnum, 
ſenatus magnus, ſenatus major, &c. | 
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In France, they had the great conventions of the barons and princes 
about the perſon of the king; and in the place of parlement, 
(ſaith their author,) was taken, and uſurped, the name of great 
councell. The ſame appellation is uſed of the parlement of France, 
where it is ſaid: © the cauſe interdicted to the great councell, he 
again reſumed to himſelfe *.” 


We fied our parlement uſually alſo ſtiled by the name of ce che | 
great aſſembly, and the aſſembly of parlement, and in our printed 
ſtatutes, and acts, declarations, and ordinary proceedings, the ex- 


preſſion is obvious of © the lords and commons aſſembled in parle- 


ment: as the French called . the pane of eſtates *,” 


| The Hebrews, where there were Len collingues ſitting togi- 
ther, called that a ſanhedrim which is a conſeſſus, a ſitting togi- 
ther, a meeting, an aſſembly ;” ſo called from the greeke words 


from whence the word ſanhedrim is fetched; and is uſuall with the 


Græcians in that ſence. The like is alſo in the talmud ; and fami- 
liarly, among the ſchollars, it is called © the booke of the ordinary 
Judges aſſembled togither *.” | 


The word diette, in the low dutch, fignifies the people; and from 
thence the aſſembly of the people hath that name, of diette, in Ger- 
many, and Sweden. The Germans alſo uſe the word * 


for an aſſembly of their publique councells. 


Wich ie the name of « eſtates” is likewiſe of common uſe, and 
often met with in our records, printed ftatutes and hiſtories, for 


* Paſquier Recherches, f. 77.— Grand conſeil. Thuanus. I. 34. f. 203. Cau- 
iam rurſus concilio magno interdictam ad ſe revocavit. L' Aſſemblẽe des Eſtats. 


* Jo, Druſius. ad difficil. loca, num. 48. Buxtorfius Lexicon. Talmud. col. 1 509. 
1513. Seld. de ſyn. I. 2. p. 106. (idea. Tuvidęia. Luvidpos, Euri9giov. Sczvola, 1, 
ult, tit. decret. als. ord, faciend. Liber judicum ordinariorum, 

| thoſe 
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thoſe who are aſſembled in parlement. In our ordinary expreſſions 
att this day we ſay, © the three eſtates in parlement.” And in the 
beginning of moſt of our parlement rolles, it is ſaid: that the chan- 
cellor, in the preſence of © the eſtates,” declared the cauſes of ſum- 
moning the parlement, and the like appellation is in ſundry other 


places of our FO, 


In the jewiſh PER IN beſides the prince of the ſenate, and 
the father, or naſi, all the other members were eſteemed and called, 
© preſbiters and elders, and wiſe men“; titles of the higheſt rank, 


and eſtate among them, and beſides theſe, in their more generall 
aſſemblies or councells, they had ſome of all other ſeverall rankes, 


and eſtates, among them; as princes, heads of tribes, chiefe of the 
fathers, rulers of thouſands, rulers of hundreds, of fiftyes, and of 
tennes; king, lords, and commons ; all eſtates, as hath bin before in 
the chapter of the three eſtates noted. 


An eminent author, Hugh Grotius, doth inſtruct us; that there 
be divers kinds of citizens, and bodyes of them, which are ſeverally 
* ordeined” by different qualities for the commonwealth ; * from 
whence theſe qualities and theſe bodyes are called in Latine, or- 
dines, and vulgarly the eſtates *.” This word, c ordines, Cambden 
commonly uſeth for our parlement : as the * eſtates of England, 
and the eſtates of Scotland.“ And Thuanus doth the like, for 
publique councells; as the ordines or eſtates of Pannonia, the 
eſtates of Spaine” &c. of other nations, and generally by him, and 
by Grotius, Bodine and the reſt of the latine authors, the like uſe 


» Preſbyteri, ſapientes. De antiquitat. reipub. Battavice. f. 23. 
Unde et he qualitates, et ipſa corpora, latine ordines vocantur : vulgus etiam ſtatus 


appellant. V Hiſt. f. 70. b. Regni Angliæ ordines, Regni Scotiæ or- 


dines, &c. Lib. 1 1 f. 48. & 605. — Pannoniæ ordines. Hiſpaniæ ordines, &c. 
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is made of the word ordines or eſtates; they uſe alſo the words co- 


mitia, conyentus &c. for the © publique councells” of Prague, Hun- 
gary, Polonia, Spayne, &c. Grotius deſcribes them to be, © the aſ- 
ſemblies of thoſe who repreſent the people, diſtributed into ranke 
and orders :” and theſe he calls the publique councells of the 
eſtates RN 


The French called thoſe generall councells, which they antiently 


had, the eſtates, and the aſſembly of eſtates; conſiſting of all 


rankes, and forts of men either in perſon, or by their deputies. 


The low Dutch call their provinciall councells, the * ſtates pro- 


vinciall:“ and their generall councell, for all the united provinces, 


the © ſtates generall,” bicauſe it conſiſts, of the lords, who have 
ſuffrage there, and of the deputies of all the _— compoſed of 
all rankes, and eſtates, by 


Severall other appellations of © publique councells” have bin in 
parte noted, in other places; and more might be here recited : butt 
theſe may ſuffice, and among them none is more generall or more 


antient than that of common councell.” And this name teſtifies 


the antiquity of publique councells, which in all nations began 
with the firſt inſtitution of government amongſt them. Of the 
originall of thoſe in England, occaſion will be given to ſpeake in 
the next chapter of the originall of them all, the antiquity of com- 
mon councells among the Hebrewes, ſomwhat will be here in- 
ſerted. It is a trueth not controverted, that their government, in 
the times of the patriarkes, was by the father of the family : and 


= Pragz Comitia, Poloniz, Hungariz, Hiſpaniz, &c. Thuanus I. 114. f. 605. & 


J. 138. f. 1308. Reſp. Hiſp. f. 122. De jure belli, f. 10. Calepine, comitia. Conventus 


L'Aſſemblee des 


ſuch 


eorum qui populum in claſſes diſtributum referunt. Les Eſtats 
Eſtats. 
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ſuch governors were Abraham, Iſaac, and Jacob. And when by 
reaſon of the famine, Jacob and his family went down to /Egypt, 
to his ſon Joſeph, ſome greeke interpreters, and others affirme ; 
that the number of ſouls which came thither with him, was ſea- 
venty and five: butt the holy ſcriptures doe cleerly relate the num- 
ber to be ſeaventy ſoules . And Bertram noteth, that of thoſe 70 
ſouls came 70 families; and of every one of thoſe families, there 
was one perſon who excelled the reſt: and fo of the 70 families 
were 70 perſons, who made the aſſembly of the elders,” or com- 
mon councell. Whereuppon is inferred ; that the inſtitution, or 


congregation by the precept of God to Moſes, of 70 men, is to be 


taken “ for a reſtoring of the colledge of judgement, or councell, 
before /- eſtabliſhed, however then ſo renewed.” - And heerwith 
agteeth Grotius before noted; that theſe 70 elders 1 in Egypt © were 
principall in councell '. . x ca : 


That they had this common councell of. 70 men ſo antiently as 
in Egypt, appears by the text where God commaunds Moſes, as 


ſoone as he was appointed head of his people: ** goe, and gather 
the elders of Iſrael togither.” And when the ſanhedrim was inſti- 
tuted : gather unto me 70 men, of the elders of Iſrael *.” Though 
Moſes was inſpired with wiſdome, and ability from God; yett he 
found the want of councell; and complaines to God, that he is not 
able to beare the burden of the people alone. Whereuppon the 
Lord was pleaſed to inſtitute a common councell” for his aſſiſt- 
ance: and this in the beginning of his governement, in the ſecond 


year after they were come out of the land of Egypt, when they | 


Gen. xlvi. 27. Exod. i. 3. M Ito. © * De repub. Judaic. c. 8 
Seniorum coetum. — Pro inſtauratione collegii judiciarii antea ſtabilitati, utcunque ſic 
nunc renovati. Annot. ad Num. xi. 16. & ad AQ, vii. 13. Præerant conſilio. 

0 Exod. lil. 16.—Nuimb. xi. 16. 
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were in their journey in the wildernes; before they were growne 
up into any ſettlement, or arrived to any certaine habitation. 


242 


Indeed Pererius makes a doubt of tho inftitutien of this councell 
in the wildernes; and having cited ſome anthors for it, he faith ; | 
they ſhould ſhow out of the holy ſcripture, or approved hiſtories, 
that the Hebrewes had ever ſuch a councell, or ſenate, and that it 
continued to the time of Herode *: That the ſilence of | Joſephus, 
the moſt diligent and accurate writer of the jewiſh affayres, is very 
ſtrange, touching the ſame ſenate; and alfo of Philo, and others. 
Butt to this it is anſweared by ſeveral authors, and particularly by 
Menochius; that Pererius doth unworthily doubt of this matter, 

which is every where admitted by authors, many whereof he there 
cites. Joſephus mentions a cauſe agitated in the ſanhedrim: and 
the text in Numb. xi. (which it is ſtrange ſo learned a man ſhould 
forgett,) is an unqueſtionable proofe of the inſtitution of this ſenate 
att that time. And ſeveral other texts, and places, in the old and 
new teſtament before noted, doe mention this © common couneell, 
and are undeniable proofes of it. 5 | 
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The eaſterne nations had likewiſe very antiently their publique 
couneells: ſuch a one we find to have bin aſſembled by Nimrod, 
and this aſſoone as the people of the earth were growne up into a 
kind of commonwealth, under the firſt king mentioned in the holy 
ory. The words of the text are, * goe to, lett us build us 2. 
citty” &c*. which expoſitors agree to be in conſultation, as is. elſe- 
where noted. Bertram faith, that the government in the time of 
Nimrod was either private or publique; the private was in the fa- 
ther of the family, as it was before that time; and the publique 


De benedict. patriarchar. in marg. 83, 84. : © Lib, de rep. Hebræorum, 
Col. 39. Lib. 14. antiquit. c. 17. f Tow cvyco go. — 2 Chron, xxvi. 15. xvii. 29. 
Judith, vii. 9. Gen. Xi, 4. 


Was 


feniores ſuos, ſeu ſenatores habuit. 
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was twofold, “ -monarchicall or kingly government, and demo- 
craticall: and both had their elders or ſenators? . Thoſe under 
monarchy are ſometimes called “ the king's ſervants;“ as in ſeve- 
rall texts of ſcripture doth occurre : butt in the democraticall go- 
vernement, they are alwayes called“ elders";” and it was common 
to both governements, to have cogniſance of publique matters, and 
of contracts between ſeveral families, and of offences and crimes 
committed out of the families; matters proper for a common coun- 


cell, to be adviſed and determined by them. Yett ſo as the ſmaller 


matters, and of leſſer moment, were diſpatched by the king and his 
counſellors or ſenators. Butt the greater matters were ſo conſti- 
tuted and ordered, by the king and ſenators, that they were wholly 
referred unto the people :” as is evident by ſundry texts of ſcripture, 


agreed by expoſitors to meane counſellors'. 


The Aſſyrians, Perſians, Græcians, and generally thoſe eaſterne 


nations, uppon the firſt inſtitution of their governements, had their 


common councells eſtabliſned. And we read of the princes of 


Moab, of Balak, of Midia, of the Philiſtines and the like: fo of 


the elders of Moab, of Midian, &c. which were e the ſenators of thoſe 
nations * | 


The gebernetnent of Athous Was by a king, and ſenate, from the 
beginning; reformed by Solon; and of ſo great veneration, that it 


is aid, the citty of Athens muſt of neceſſity, att the firſt be conſti- 


tuted, and nn by the higheſt wiſdome and prudence. * 


De repub. Judaic. p. 38, 39.——Monarchica ſeu Regia et Democratica, utraque 


b Gen. xx. 8. & xl. 2. 20. & iv. 10. 
Joſh, ix. 11. &c. Bertramus, p. 40, 41. 


37, 38. & xlv. 16. & 1. 7. 


Graviores autem ita per W et ſenatores, conſtituerentur z z ut omnino ad populum 


refertentur. Gen. c. xiii.” & c. xxxiv. & c. xxix. 22. Joſh. ix. 11. Gen. xii, I 5 &c. 
* Num. xxii. 0 & 47. Joſh, xiii. Gen. I. 7. &c, 
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of Lycurgus it is related, that he uſed to conſult with the princes of 


the citty, before he publiſhed any law unto the N | Which 
proves the common councells of that time. 


The great patterne of the weſterne parts, of the world, was given 
by the Romans. The firſt founder of their citty, Romulus, did att 
the ſame time alſo inſtitute the ſenate ", and feeing the city flouriſh 
by the ſtrong hand of choice young men, who were wholly to be 
governed by councell, and prudence: having choſen an hundred of 
the chiefeſt citizens, he honored them with the name of fathers, 


and called them the ſenate ; and bicauſe moſt of them were ſenes, 


old men, therfore they were called ſenators. 


Paſquier affirmes, that antiently in Gante, before the conqueſt of 
Julius Cæſar, they had diettes or common councells“; and Czfar 
himſelfe mentions them by the name of common councells ; as he 
doth, that of Brittaine 2. They relate alſo, that the Druydes did 
yearly aſſemble, and ſitt, in a certaine hollowed place; doing right 
univerſally to the Gaules, who obliged themſelves to their decrees 
as to arreſts. That they had perſons elected; that in regard of 
the affayres of greateſt importance, and which were of generall con- 


cernement to Gaule, each commonwealth did reſolve it ſelfe into 
diettes, or common councells. And theſe were as antient as the 


teſtimony. of hiſtory doth beare ; and were ant to their firſt 
princes and governors . 


Polybius. Gothofredus, P- . 698.—Ibid. P- 706. 5 = Gothofred. I. 1. f. 20. 


Igitur ſenatus primum ab Romulo inſtitutus eſt. Recherches. f. 8 1. 


* Comment. |. 5. f. 84. 
leurs ſentences, comme aux arreſts. 


Du Haillan, Seſellius de repub, Gall, &c, 


5 En certain lieu ſacrẽ les quels ſe ferment à 
IPaſquier, Recherches, f. 7. 


In 
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In their firſt forme of yearly parlements, wherin (faith. Haillan) 
our kings were the preſidents *, they are mentioned; and in the 
time of king Pepin, and Charlemaigne; and that the majors of the 
pallace did firſt introduce them, after they were furniſhed with the 


power of kings. 


That tribunall, or councell in Portugall, which is by them called 
the moſt high councell, is by ſome apprehended to have bin the 
ſupreame common councell of that kingdome, in the time of their 
| firſt princes. The like is conjectured of the councell called the ſu- 
preame councell of Spayne *, which is of greateſt antiquity ; and 


the more probable to have bin common councells, in regard of thoſe 


of the Arragonians, which in their conſtitution and powers teſtify, 
that they were cleerly common councells. So doe likewiſe thoſe 
aſſemblyes of Corduba, and of the kingdome of Granada, before 
the expulſion of the Moores". And thoſe councells in Sicily, and 
other places in that part of the world, doe beare the teſtimony of 
antiquity from the firſt foundation of their reſpective governments. 


The northerne nations come not ſhort heerin, The German 
diettes are of great antiquity, held by their firſt princes, whoſe acts 
were of no moment without the authority and ſubſcriptions of the 

| barons, and nobles: which in times paſt was to the earles, and 
princes ; as, to the antient kings of Germany, the ſupreame and 
common councell*, That they had ſuch before the Romans in- 
vaded them appears by Tacitus, who relates; that © to all the 
HO were earles, or governcns of hundreds out bee the re pre- 


r Du Haillan, f. 178. 179. Au quel præſidoient nos: roys. f. 42. 

t Reſpub. Hiſpan. f. 122. Altiſſimum concilium. Guevara, I. 1. f. 5. 6. Alvarez 
Valaſco, deciſ. Luſitan. conſult. 100. Concilium ſummum Hiſpaniz. 

» Thuanus, I. 46. f. 97. Gothoſred, p. 240. Gtotius, de antiquitat, 
reipub. Battavicæ, f. 40, 5 
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ſent both bor councell, and authority.“ And that before noted : 
<« of the leſſer matters the princes doe wüde of the greater, all 


conſulte.” And Grotius notes, that theſe princes, both by dig- | 


nity of birth, and office, were the ſame which afterwards were 
barons and nobles; and who with them did give diſtribution of poſ- 
ſeſſions, and were over hundreds of the people“. 


That it was after the mme manner in the Netherlands, their 
learned countryman Grotius teſtifyes; where he notes the © har- 
mony” between prince, and people, and the eſtates in councell ; and 


that therby the princes, nobles, and commons have long 


flonriſhed*, 7 


Biraby faith ; that * all the Celtæ were addicted to the ariſtocra- 
ticall governement; and he explaines who the Celtz were; that 
* when the Græcians doe ſpeake of the Celtæ, they comprehend 
under that name, both the French and Germans. And if theſe 
nations were then ſo affected to this governement, and to councells ; ; 
it muſt needs be under their moſt antient princes. 


The like antient councells were among 1 the Danes; and in Po- 
land, under their firſt princes; and in their neighbour nations, of 
the northerne partes. | 


x Tacitus de moribus Germanor. The original ſeems 'to ſay, “That each chief, 
or judge, (who were all choſen in the greater councils,) had a hundred of the peo- 


ple companions, or aſſiſtants, to him, (comites;) who were both a councel, and au- 


-thority to him.” Eliguntur in iiſdem conciliis principes qui jura per pagos, vicoſque, 
reddunt. © Centeni ſingulis, ex plebe comites, confilium ſimul & auctoritas, 
adſunt. (M) y Czfar Comment. f. 12. 13. * De antiquit. 


"#efp. Battavicæ, f. 42. Hoc conſentu principes, et nobiles, et plebs, diu floruere. 


Lib. 4. Celtas omnes optimatum imperiis eſſe addictos. Celtas autem Græci 


cum dicunt; tum Gallos, tum Germanos complectuntur. * Ingulphus, 
f. 894.— Thuanus, I. 56. f. 1134. | | 


5 | 55 of 
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Of the Herdagh, and Rickſdagh, of the Swedes and Gothes, 
their ſupreame common councells, their countreyman writes; that 
e they are the publique aſſemblies of the eſtates, which many ages 
paſt, and long time ſince, had their beginning*®.” Which was ex- 
plained, and confirmed, by the verball authority of. their old great 
chancellor Oxenſtierne, who affirmed : that © the beginning of their 
ſupreame common councells was under their firſt kings; and was 
as antient as any of their records, hiſtories, or traditions did reach 
unto ; although with ſome variations in the formes, occaſioned by 
changes, and accidents, paſſing through ſo many ages.” 


Nor was it otherwiſe in any nation; butt from their firſt growing 


up into a body of a people requiring governement, that required 
councell wherof they found a neceſſity, for the ſafety, and well being, 
of men in ſocieties, and commonwealths: whom nature, and rea- 
fon, doe inſtruct uppon all matters of importance to deſire, and 
ſeeke for councell of others, for the good and conſervation of them- 
felves ; and for their mutuall and common defence, for their pri- 
vate and publique good, peace, and ſafety. And from this inſtinct 


it is, and uppon this ground, that ſome have deduced this name of 


*« common councell;” and, the originall of theſe councells, from 
that univerſall, and ſupreame, lawe of ſelfe preſervation: 


When Cæſar invaded this iſland, the people 6 councell togi- 


ther how to reſiſt him, and to preſerve themſelves; and for this end 


was the councell of the princes required by Caſſibelan; and uppon 
the like occaſions, by all his ſucceſſors; ; and univerſally | path bin ſo, 


by all Princes, and people *. d 


"Thoſe under Nimrod, the firſt growne body of a people in com- 
mon ſociety, had a common councell” among themſelves, for 


© Ruſſzus, ſecretar. Suecicus. Conventus wi ordinum publici ; qui multis ibdtinc 


| their 


retro ſeculis, et olim, ſunt inchoati, 4 Galfrid. Monumeth, 
FTH/ 
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their owne preſervation, when they ſaid, (as is elſewhere noted.) 
Ge to, lett us make bricke ; and goe to, lett us build us a citty, 

2 and tower, whoſe toppe may reach unto heaven; and lett us make 
us a name.” And they give the reaſon of this councell, “ leaſt we 
be ſcattered abroad oppor the face of the whole earth *,” 


An . ſaith they were in conſultation to build a large 
citty; and, a tower therin, of exceeding height; partly to make 
themſelves famous, and partly, that they might unite their power 
and ſociety, and prevent the daunger of being diſperſed one from 
another. Here was ſelfe preſervation the cauſe, and originall, of 


this common councell. 


Another faith, that “with one conſent they all tooke councell 
and labour.“ And ſome hold, that the ends of this councell, were 
to have a ſafe retreit, when they were diſperſed; or to provide for 
themſelves a refuge againſt another _—_—_ deluge. However, it 
was, for ſelfe preſervation. | 
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Wen the children of Ammon "ET againſt the ith of 
Iſrael; their elders, or common councell, adviſed for ſelfe preſer- 
vation ; and ſought out Jepthah to be their leader againſt their enne- 
mies. So did they when Benhadad king of Aſſyria, and 32 kings 
with him, and all his hoſt came againſt Samaria. In this diſtreſſe, 
and for ſelfe preſervation, Ahab called all the elders of the land, 
* the common conncell:” and they gave him proſperous advice*. 
Butt examples need not be multiplyed on this argument, either of 
the Hebrewes; or, of the Græcians, Romans, Brittaines, Gaules, 
Gothes, or rn other nations; whoſe ſtories afforde plenty of them. 
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Gen. xi. 3. 4. Bp. Halle's paraphraſe on this text. 

t Parzi comment. in hunc textum. Uno conſenſu conſilium, et laborem, omnes 
ſuſcipiunt. Beroſus, lib. 4. Joſephus, Judges, xi. 5, 6. 11 Ki. xx. 7. 
we 2s | And, 
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And, that they were no ſooner growne up into a body of people, 

butt they uſed common councells for the ſafety, and preſervation, 
of themſelves : and that, uppon the grounds of reaſon, and nature, 
implanted in the ſoules of men by our Creator; and from a neceſſity 
to conſulte togither in common, in order to common ſafety, and 
ſelfe preſervation. And this is warranted by the wiſe man, who in- 


ſtructeth us: © that where no councell is, the people fall; butt in 


the multitude of counſellors there is ſafety *.” 


Among all the lawes preſcribed by almighty God, or intimated 
by nature and reaſon to mankind, none is more prevalent, or better 
obſerved, than that ſupreame law of ſalus populi, the ſafety and 
conſervation of the people; for which end, all lawes, and inſtitu- 
tions are, or ought to be: and none are more tending therunto, than 
the inſlitution of © common councells” and the uſe of them. 


Caſſiodore affirmes, that © every wiſe man who foreſees,” and 

takes courſe for preſervation from miſchiefe and daunger; he 
« ſeeketh counſell',” and for the neceſſity of it for ſelfe preſerva- 
tion, we are taught by Barneſius; that councell is a great act of 
governement : and whoſo taketh it away, from a commonwealth, 


doth as it were take away the reaſon, from the ſoule n. Agrecable 


heerunto is that paſſage of Bodin, who faith; that in every com- 


monwealth a ſenate, or © common councell,” is as neceſlary ; as 


the ſoule, and reaſon, is in the body: without the which, it is un- 
able, not only to governe it ſelfe ; butt, uncapable to ſubliſt one 


moment”. And although this author was no great friend to com- 
mon councells ; yett he ſhowes heere the neceſſity of them, for ſelfe 


* Prov. xi. 14. II. 6. Ep. 29. Omnis providens conſilium quærit. 

= Lib, x. de ſimult. Reipub. | n De repub. J. 3. p. 371, 372. Senatug 
in omni republica tam neceſſarius, quam in corpore ipſo mens, ac ratio; ſine qua 
corpus ipſum non modo ſeſe regere; ſed ne momento quidem ſubſiſtere poſſit. 


Vor. * | 8 preſer- 
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preſervation. And in another place he faith ; that a prince ought 

to make uſe of the beſt councells; not only in the more weighty, 
batt in the leſſer affayres of the commonwealth : though nothing 

can ſeeme to be ſmalle that belongs to it. Wherof he gives the 

reaſon ; bicauſe (faith he) nothing is of ſo great weight, and mo- 

ment, in the adminiſtration of affayres in all fortes of common- 

wealthes, as a ſenate with authority, and councell ; which doubtles 
is moſt tending to common ſafety, and preſervation, Therefore, 

(faith the viſcount of St. Albans,) the antient times doe ſett forth, 
in figure, both the incorporation, and inſeperable conjunction of 
councell with kings; in that they ſay, Jupiter did marry Metis, 

which fignifyeth councell: wherby they intend, that foveraignty 

is marryed to councell ; which ſurely is the beſt way to preſerve 

both ſoveraigne, and ſubjects . Affayres which are not toſſed uppon 

the arguments, of councell, will be toſſed uppon the waves of 
fortune ; wherby the ſhip of the commonwealth will be in great 

daunger to be wracked. Butt if ſhe be ſteered by © common 

councell;“ where that beſt pilote guides, where councell hath the 

helme; ſhe ſeldome founders : butt, by the bleſſing of God, pro- 

ceedes profperouſly ; avoydes the rockes, and ſands, and waves of 
difficulty; and brings ſafety, and preſervation both to prince, and 

people. And may that be the iſſue of the common councells” of 

a! kingdome, both preſent, and to come ! 
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C HAP. LRV 


Of our laid kingdome. 


& HE common councell of this kingdome” appears, by this 
name of it, and by the hiſtories of our countrey, to have 


bin of great antiquity. Some derive the originall thereof from the 
time of the Saxons, who were a people inhabiting part of Ger- 
many. The ſtory of their being called in hither, and planting heere, 
is ſufficiently knowne; and from them ſome doe hold was the ori- 
ginall of our parlements, or publique councells, 


Selden ſeemes to be of this opinion, where ſpeaking of the coun- 


cells of the Germans, and the reſemblance of our parlements therun- 


to, he faith of them: © An inſtitution not undeſervedly appearing to 
have proceeded from the antient Germans.“ 80 Lambard brings 
the beginning of our parlements, from the time in which the Ger- 
mans, or Engliſh, did firſt ſett foot in this iſland, to invade it“: 
and the old ſaxon names, before noted, given to thoſe councells of 
that language, are ſome confirmation of this opinion; fo are ſeverall 
authorities in our bookes*®. Another argument for this opinion is 
brought from the reſemblances of our parlements, to the german 
diettes, in the conſtitution of them; with king, lords, and com- 


Jani Anglorum, f. 125. Inſtitutum, haut immerito, ab antiquis Germanis ma- 
naſſe viſum. v Juriſdiction of courts, f. 243. Co. 4. Inſt, & 
Ep. 9. rep. On Lit. f. 109, 110. Selden. Spelman, &c. 
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mons, which hath bin before noted; and to the powers, and pri- 
viledges, of that councell. Their annual meetings, the indiction, 


and buiſnes; negatives, and proceedings in both, ſo lively relating 


to one another; are ſett downe att large, by their authors“. Ano- 
ther argument, for this opinion, is from the reſemblance of divers 
of our lawes, to thoſe of Germany ; whereby may be gathered, that 
our lawes were derived from them : and if our ordinary lawes; 
then, more probably, the ſupreame court of law, and conſtitution, 
of our publique councell. 


Jo their officers, courts of ordinary juſtice, and legall proceed- 
ings, ours have much ſimilitude. Their cuſtome of gavel-kind, 
(from giff all kin,) giving or dividing the eſtate among all the chil- 
dren, was heere with us in England; and continues yett in ſome 
places, in the ſame manner as it is att this day deduced from greateſt 
antiquity in Germany. 


In the manuſcripts of the ſaxon lawes, may be found great af- 
finity between them; and, the lawes and cuſtomes of the empire. 
Their dignities of duke, earle, marqueſſe, and baron, are the ſame 
in effect, and priyiledge; though differing, in the language of their 
names, from thoſe with us. | 


Their feuds, and tenures, have great likenes to ours; eſpecially 
thoſe which were in uſe with us, in the time of our ſaxon aunceſ- 
tors. By theſe few, and many other perticulars which I learned 


amongſt them, a great reſemblance appears betweene divers of their 


lawes and cuſtomes, and ours ; which is brought for an argument, 
that our lawes, and governement, and conſtitution of our publique 
councells, had their originall from the Saxons. | 


* Arumzus, Limnæus. Lib, de ratione ſtatus imper, Ger, Milenij, &c. 


Others, 
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Others, from the ſame grounds of reſemblance, are of opinion, 
that the originall of our lawes, governement, and publique councells, 
is from the Gothes and Swedes; att leaſt as they were part of thoſe, 
generally called by the name of Saxons, who invaded this iſland, 


and ſettled heere. 


F ſhall not make the perticular parallel, as I recite a few of them: 
butt, leave the ſame to the intelligent Engliſh reader; who whilſt 
he reades the cuſtoms of the Gothes, and Swedes, will reade thoſe 


of his own countrey. 


They have had-time' out- of minde, and the ſame continues to 
this day, their judicatories in corporations, and in the countrey ; 
within, ſmaller, and in greater territories. In the greater, the lands 
Heued, or ſherite, aſſiſted with a man en in the law, is the 


judge. 


They have alſo their ſtanding courts of juſtice att Stockholme, 


and ſome in other places: the higheſt of which, and from whence 
there was no appeale butt to the publique councell, was called 
kenungſnambd; that is, king's bench, or the courte where the king 
bimſelfe fate to judge; or ſworne judges named by him; and it had 
cognizance of criminall matters. They have alſo their diſtinct 
courts for matters of the chancery, of the king's revenew, of ſuits 
between party and party, of matters of the admiraltie: and all pro- 
ceed according to the cuſtomes, and lawes of their countrey. They 
had trialls by ordeil, and by duell; though now taken away: and 
their antient, and preſent triall, is by the verdict of twelve men 
ſworne, whom they call gude man, and ſank man; that is, good 


men and true“. 


e 88 antiquit. Sueo-Goth. | f Loccennii antiquitat. Suco- 
q P» 99. q | | 


Goth, P · 61. 66. 8 f : : 
Their 
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Their language is extreamly agreeing with the Engliſh ; as uppon 
other occaſions I have noted. Of their monies, the bigger piece 
was called a Killing ; and they often mention ſterling money *. 
There was amity, and commerce between them, and the Brittains, 
long before the time of duke William of Normandy. The Engliſh . 
money is ſometimes digged out of their ground; and not long ſince, 
Pl piece of ſilver about the value of a ſhilling, with the inſcription, 
of Ethelred the fon of Edgar, king of England;“ whom ſtories 
relate to have ſent into Gothland, and Sweden, preachers of the 
goſpel of Chriſt b. 


Their marryages are thus made. When the parents, or tutors 
and relations have conſented; and the parties to be marryed are 
agreed ; the miniſter in the church doth publiſh this conſent uppon 
three Lord's dayes, before the marryage; which is ſolemnized with 
giving the ringe. The next morning after the wedding, the bride- 
groome gives a ſome of money to the bride, to be put into ſuch 
hands as ſhe pleaſeth, for the uſe of her and her children; which 
is called, a morgen gaven, which very word is found, among our 
old law termes, to ſignify a ſecond dowrey. The next morning 
twelve of the kindred of the marryed couple, laying their hands 
uppon a ſpeare, doe teſtify in publique the contract of marryage: 
and this they call Wapuntac, as hath bin elſewhere noted. 
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Their titles of honor are duke, earle, baron, and thoſe of the 
leſſer nobilitie ; and the perſons of all of them are priviledged from 
arreſts. And ſome of their officers, and judges, are called loverds; 
the ſame word, antiently uſed by us; for thoſe, whom we now 


call lords. 


 Loccennil antiquitat, Sueo-Goth. p. 101. = > Pontanus, l. 5. hiſt, 


3 4 5 Their 


Danic. p. 149. 
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Their publique councells are ſummoned by letters, or writs from 
the king, iſſuing out of the chancery: and are conſtituted of lords 
ſpirituall, in right of their function; of lords temporall and the reſt 
of the nobility, ſitting there by right of primogeniture; of proctors 
of the clergy, choſen by the miniſters of each dioceſſe; and of de- 
puties of provinces, cittizens of citties, and burgeſſes of boroughs, 
elected by the reſpective people. From theſe, and ſundry other re- 
ſemblances, is concluded by ſome a probability of the originall of 
our cuſtomes, and conſtitution of our parlements, from the Goths 
and Swedes. And ſomething of them, and of our formes, are not 
unlikely to have come from them; eſpecially if they were part of 
thoſe invaders, whom we call Saxons. 


Others have deduced the originall of our lawes, and parlements, 
from the Romans. Butt therof, and of the improbability of it, 
ſomewhat hath bin noted in another place, and is the leſſe likely ; 
if, as ſome would have it, the original of our parlements is to be 
derived from our brittiſh aunceſtors. | 


For proof wherof they alleadge the teſtimony of Horne, who 
ſpeaking of parlements, and uſages in England, faith; that he 
hath collected them, from the time of king Arthur. And of this 
king a graunt is mentioned, to the univerſity of Cambridge, by 
the councell and affent of all the biſhops, and princes of the 
kingdome:“ which is a cleer proofe of a publique councell, then 


helde *. 


The author further faith, that „he hath a writing of the man- 
ner of holding parlements, when there was neither biſhop, nor 


3 Mirroir of juſtices, c. 1. & 3. f. 5. X Jani Anglor. Seld. f. 125. 
Conſilio, et aſſenſũ, omnium et ſingulorum pontificum, et principum, ine regni. 
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earle, nor baron; and yett then the kings held their publique 
councells:“ which muſt needs be the time of the Brittaines. 
Bertha, the chriſtian queen of Kent, procured judgements to be 
eſtabliſhed, © by the councell of the wiſe men.” And Salterne 
affirmeth, that 100 years before this, in the time of Arthur 
the warriour, we reade of parlements '::” and that the words of 
Alfred, in his lawes, are; that ſome aſſemblies were held in 
England, and other countries, of biſhops, and other eminent wiſe 
men; which this author, by the circumſtances, takes to be ſpoken 
of the time of king Lucius. And (faith he) ©& we reade of par- 


lements, wapentakes, &c. in the time of Aurelius Ambroſius, and 


Arthur the worthy.” And he remembers that paſſage of Lambard, 
and Coke, before noted; of © ſenators in Brittaine in the time of 
the Romans”, which were by the Saxons called aldermen.” - And 
of the Brittains he faith ; that „the nobles, togither with the 
prieſts and other ſelected commons of this iſland, made the com- 
mon councell, wherof Cæſar ſpeakes.” And if fo, it is no ſmalle 
teſtimony of the originall of our parlements from the Brittains. 


The publique councells adviſed with by king Arthur, Uter Pen- 


dragon, Aurelius Ambroſius, Vortigerne, Octavius, Conſtantine, 


Arviragus, Belinus, Caſſivelaune, Lucius and other Brittith princes, 
have bin elſewhere noted; and are all of them arguments of the 


antiquity of our publique councells'. And of the lawes of Mol- 


mutius Dunwallo, who is conjectured to reigne about the time of 
Nehemiah, ſome of them are ſuppoſed to be inſerted in that col- 
lection of lawes by Edward the Confeſſor; as namely, the priviledge 
of temples, highwayes, and ploughs, from diſtreſſes and arreſts: 


Lib. de antiquis Brittannia legibus, f. 13. & 35. 5 F. 38. 
» Galfrid. Monumeth. I. 9. c. 10. uſque 20. & c. 1. Math. Weſt. an. 525. 537. 
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and ſoine of which lawes, being alſo part of Magna Charta, re- 


maine in force to this day amongſt us. And the publique coun- 


cell of the majores natu, and the multitude, with whom Brute 
himſelfe adviſed, if theſe relations be authentique, (and which are 
alſo otherwhere noted) they aſford ſome teſtimony for the originall 
of our lawes, and parlements, to be from the Brittains. 


We come now to the moſt perfect, and beſt of patternes, the 


inſtitution and præſcript of the all wiſe God to his choſen people, 
the poſterity of Abraham; from whence ſoine are willing to derive 
the originall of oar lawes, and common councells. And ſurely to 
be a copy, of this originall, muſt needs be moſt beautiful, The 
honor of the opinion deſerves a conſideration ; and a few of . 
teſtimonies for it are theſe. | 


One they fetch froms the reſemblance of ſome cuſtomes, and 
uſages among us, to thoſe of the Hebrews, in military affayres. 
That of our eſquires, or armigeri, they reſemble to David's coming 
to Saul; and he“ ſtood before him, and he became his armour 
bearer :” the Latine is armiger ; and the eſquires of our king's 
body are reſembled heerunto. Under thoſe paſſages where Saul 
ſpake unto his armour bearer, armigero ſuo; and the ten young 


men that bare Jacob's armor; our other eſquires are reſembled ® : 


and our knights, or equites, they reſemble to the horſemen of Iſrael, 
often mentioned in the holy ſtory”: and the honor to ride, per- 
ticularly noted in ſome great men and officers. They had their 
captain of the hoſt, whom we alſo call captain general. They 


© 7 Sam. xvi. 21. 1 Sam. xxxi. 4. 2 Sam. xviii.'15. P Jud. x. 4. 


& xii. 14. & v. 10. Eceleſ. x; 4. 2 Chr. in. 25. 2 Ki. LEI x. 26: 
Ezek. xxiii. 6,— Jud. iv. 2. 7. 1 Sam, xiv. 50. 2 Sam. xvii. 25. & xxiv, 2. 
—1 Ki. xi. 24. 2 Ki. i. 11. Nu. xxxi. 14. 1 Sam. xxii. 7.— Jer. xxxix, 13. 
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had their captains of bands, and captains of fifties, of hundreds, of 
1000; as we have cur companies and regiments. They had their 
captains of the guard, and captains of charets ; which Diodorus 
Siculus faith, was the cuſtome of the antient Brittains, to fight in 
charets. | - 


Our lords, or peers, they reſemble to the princes, dukes, heads, 
chiefs, &c. of the Hebrewes : and they are rendred optimates and 
magnates, of the children of Iſrael. The ſame word, magnates, 18 
uſed for the peers in this writ *, 


Their great men, or rulers of 1000, of too, of 50, and of tens, 
were not choſen, or appointed by Moſes ; without the counſell, or 
conſent, of the people. He, reciting that buiſnes afterwards to 
the people, ſaith, that he bid them: „take ye wiſe men and under- 
ſtanding, and knowne among your tribes, and I will make them 
rulers over you'.” The hebrewe word ſounds, give unto your- 
ſelves wile men” &: and the greeke agrees therewith. ''The vul- 
gar latine ſaith, © give from among yourſelves.”. The chaldee is, 
% call togither, or provide for yourſelves,” and the ſyriacke ex- 
prefſely, © chooſe unto yourſelves.” The ſpaniſh Jewes ſay, * give 
| unto yourſelves judges.” Saadias, the ſame*. An Arabick MS. is 
te elect for yourſelves, or out of yourſelves, judges.” The chriſtian 
verſions have; „take you, bring you, and the like.” Lyranus 
uppon the word, take ye,” faith; it was by election, and con- 
ſent of the people: and Joſephus ſaith, they were approved by 
the people, for men excelling in virtue and juſtice*.” Uppon the 
whole matter it is evident ; that theſe rulers of the people were of 


* Pſal. eviii. 1. Dan, i, 3. Jonah, iii, 8. Mar. vi. 11. 21. 1 Seld. 


J. 2. de ſyn. p. 149. L. 2. Seld. de ſyn. p. 631.— Deut. i. 13. 
* ZI) n dere faurois, Date ex vobis——PI? 121 P37 g- Dada vos 
Varones. prenez vous. Neemptu. © Orig. Judaic, I. 3. c. 3. 


their 
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their owne election. 80 with us the heretoches, in each countey, 
were choſen by the common councell in full folcmote*. So were 


the ſherifs, untill ꝙ E. 2. and fo are the knights, cittizens, and bur- 
8 for the e att t this day. 


Our Sth are refecinbled to their rulers of thouſands our high 
conſtables of hundreds, to their rulers of hundreds; our petty con- 
ſtables, to their rulers of fiftyes; and our tithing men, to their ru- 

lers of tennes: that is, of ſo many families“. | 


They had their princes of provinces; we have preſidents of the 
north, of Wales, of Ulſter, of Munſter, &c 25 


| They had their chancellor, whom our tranſlation renders “ re- 

> corder ;” the ſpaniſh ſayes * chanciller,” and that in Ezra ſeemes 
to explaine it, where Rehum is named the chancellor. They had 
a great officer a treaſuror, and others under him; they had other 
great officers, whence ſome derive our patterne for the ſame; in 
which I need not be too perticular”, 2 | 


Another ground of this opinion is from the reſemblance of many 
of our cuſtomes, uſages, and lawes, to thoſe of the Hebrewes. 


| They had their collectors for the poore, and other inferiour mi- 
niſters in their townes, and cities; and had judicatories in citties, 
and in territories, and in provinces. Which was according to the 
doctrine of the Talmud: that beſides Jeruſalem, they placed leſſer 
ſanhedrims, or inferiour courts of juſtice, in citties, and countries; 
that the people might not be compelled to come up to Jeruſalem for 
juſtice*;” and this was conſonant to that præcept: „ judges and 

1 Leges Edouardi Rs. c. de Heretochiis. » Menochius. XI Ki. xx. 14. 
Y 2 Sam. viii. 16. Ezra iv. 8, Iſa. xxii. 15. Neh. xiii. 13. z Moſes 


Kotzenſis, præcept. affirmat, 97. Maimon. tit. ſanh. c. 1. § 3. De ſyn. Seld. I. 2, 
p. 241. R. Menachim Recanati. f. 22. 2. 
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officers ſhalt thou make thee, in all thy gates, throughout thy 
tribes*.” We have our in mannors, in corporations, 
in hundreds, and i in counties. | 


They had alſo, beſides theſe inferiour courts, the higheſt juſtice 
brought home to them in the countrey, by the judges going of cir- 
cuits, as it is ſaid of Samuel. And he went from year to year in 
circuit of Bethel, and Gilgal, and Mizpeh ; and judged Iſrael in all 
thoſe places. And his return was to Ramah, for there Was his 
houſe, and there he judged Iſrael » Our judges ride yearly, and 
judge England in the ſeverall ſhire townes of England; and after 

their circuite, they returne to Weſtminſter, _ there * judge 5 
the people. 


It is an exact deſcription of purchaſes, and conveyances, which 
Moſes makes in the buying of the cave of Macpelah. After the 
agreement, which was generouſſy and nobly made on both parts; 
preſently, Abraham weighed to Ephron the filver,©” &. It 
ſeemes they were exact in their dealings in thoſe times; they weighed 
their money, which cuſtome was generally practiſed afterwards ; 
whence came the pounds of money, and the uſe of payment of money 
by weight was frequent with us, in former times; and the mettall 
wherof their money was then made, was ſilver. | 


The text goes on; which he had named in the audience of the 
ſons of Heth, &c. It was then counted materiall, to have wittnes 
for the payment of the money: and the proofe of payment of the 
conſideration money, uppon a purchaſe, is requiſite by the law of 
England. Fower hundred ſhekels of ſilver, currant money with 
the-marchant,” was the conſideration of the purchaſe; a valuable 

* Deut, xvi. 18. Sam. vil, „ Gen. xxiii. 16. 
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conſideration, amounting to, of our money, about one hundred 
crownes *, and it was „ currant money, from whence we have our 
ſtandard of money: and it was currant © with the marchants,” the 
great maſters of commerce, and beſt knowing matters of this na- 
ture; as they doe with us, att this day. 
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In the next verſe followes, „“ and the field of Ephron, &c*,” 
Heere is a certainty of the thing ſolde, deſcribed in this contract, 
« the field of Ephron ;” who was the vendor, and is heere on the 
firſt parte named in the aſſurance ; the ſeller Ephron, and the thing 
ſold the field. The words of the text goe on, “the which was in 
Mackpelah, which was before Mamre,“ &c. Heere is ſett downe, 
the place where the field lay, *in Vackpelah before Mamre; ex- 
actly followed in the law of England, where in all our aſſurances, 
the place where the purchaſed land lyes is neceſſary to be expreſſed; 
in ſuch a towne, and in ſuch a countey. The text goes on, * the 


field, and the cave which was therin,” &c. heere the parcells are 
ſett downe more perticularly. Though the field comprehended the 
cave; yett the cave being the thing chiefly deſired, and lying within 
the field, the field is alfo by name expreſſed in the afflrance. And 
this alſo is exactly followed, in the aſſurances, by the law of Eng- 
land: a pitt, or cave, a toft, or barne within a field [is] expreſſed, 
as well as the field itſelfe. This text faith further, © and all the 
trees that were in the field, that were in all the borders round 
about, were made ſure unto Abraham®.” Though the name of the 
field might carry the trees alſo, which grew within the field; yett 
| they are heere named in the aſſurance, as we uſe to fay in our con- 
veyances : all trees, woods, underwoods, &c. ſtanding, growing, 
or being uppon the premiſes, in all the borders round about. Heere 
are buttalls, and boundaries, all the borders round about:“ wherin ; 


e Godwyn antiquit. Rom, Gen. xxiii. 17. b V. 18. 
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the law of England is alſo curious, in conveyances. And thus were 


theſe premiſſes made ſure unto Abraham, for a burying place,” 
to have; which to one's family 1 is a cuſtome _ many gentlemen, 
and noblemen, to this day. | 


Another text, touching conveyances of lands, I ſhall likewiſe 


mention ; where Jeremiah relates. I bought the field of Hana- 


meel, my uncle's ſon, that was in Anathoth ; and weighed him the 


money, even ſeaventeen ſhekells of filver : and I ſubſcribed the evi- 


dence, and ſealed it; and tooke witneſſes, and weighed him the 
money in the balances, So I tooke the evidences of the purchaſe, 
both that which was ſealed, according to the lawe and cuſtome, and 


that which was open. Here is the vendor, Hanameel ; the ven- 


dee, Jeremiah; the thing fold, a field; the place where it lay, in 


Anathoth ; the purchaſe, or conſideration, money 17 ſhekells; the 
ſigning, and ſealing of the evidences, two parts of it, all before witt- 
neſſes : and hardly can a more exact, and full, deſcription. be made 


of a conveyance drawne, and * according to the law of 


England. 


It was the obſervation, and no impertinent one, of that reverend 
and learned judge, (whoſe memory I. have moſt cauſe to honor ;) 
that from theſe texts, and uſages, was taken the law and cuſtome, 
in uſe amongſt us att this day, of conveyances and deeds of pur- 
chaſe, and the execution of them; of livery, and ſeiſin, figning, ſeal- 
ing, and wittneſſing of deeds, with counterparts of them. 


Another inſtance is given in the caſe of the daughters of Zelo- 
phahad, who, in a publique councell, and ſupreame court of juſtice, 
before Moſes and Eleazar the prieſt; and before the princes, and 
all the congregation; preſented their caſe, and demaunded judge- 


2 Jer. xxxii. 9, 10, 11. 
| ment: 
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ment : © give us a poſſeſſion, &c. Moſes brings their cauſe before 
the Lord; who is pleaſed to judge it himſelfe, ſaying, „the daugh- 
ters of Zelophahad fay right; thou ſhalt cauſe the inheritance of 
their fathers to paſſe unto them ;” (fo it doth with us.) And the 
Lord 1s pleaſed, there to declare further concerning diſcents, if a 
man dye, and have no ſon; then you ſhall cauſe the inheritance to 
paſſe unto his daughters. And if he have no daughter; then ye 
ſhall give his inheritance unto his brethren. And if he have no bre- 
thren; then ye ſhall give his inheritance to his father's brethren. 
And if his father have no brethren; then ye ſhall give his inherit- 
ance unto his kinſman, that is next to him, of his family”, To 
this whole lawe of diſcents, our's hath a full reſemblance. Uppon 
this 1s grounded the opinion of their doctors ; that the order or ſeries | 
of hereditary ſuccefſion is this. If one dye, leaving no ſonne; 
ye ſhall transferre his inheritance to his daughter. Butt the ſon is 
to be preferred before the daughter, and all the iſſue of the ſon: the 
daughter, and all her iſſue, is to be preferred before the brother's *.” 
And it is a generall rule : that where any one, in ſucceſſion, is to 
be preferred; there all the iſſue of that party is to be preferred 
likewiſe. Which is cleerly our law. We find a cuſtome among 
the Jewes, where ſome wicked idolaters, ſinfull perſons were to be 
flaine as publique ennemies; and all lovers of piety were, without 
delay, to fall uppon them, and kill them: eſteeming it a Js of 
piety, to ſlay ſuch wicked perſons”. 


Antiently in England, when a man was outlawed, it was ſaid of 
him, he beares a woolfe's head. Wherof our old law booke, Bratton 
faith ; that an outlawed perſon forfeiteth &c. and . from the time 
of his being outlawed, he bears a woolfe's head; fo that any one 


i Num. XXvii. 2.—v. 4.—v. $5.—vV. 8, &c. * Miſna. tit. Baba Bathra, c. 8. 
De ſucceſſionibus ad leges Ebræorum. Seld. p. 3. Philo. lib. rg . 


Ss might 
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might kill him. And ſuch in E. 3. time are called forbannis; and 
by the lawes of Edward the confeſſor, it is ſaid of ſuch a one: that 
if he be found, and can be kept, he ſhall be brought alive unto the 
king: or his head, if he defend himſelfe: * for he beares a woolfe's 
head“. And that phraſe [is] continued in H. 4. time; as appears 
in an old manuſcript of Chaucer, in the rare library of Selden ; 
where the poet, ſpeaking of Gamelin, in the cooke of London's 
tale, faith thus. | 


Gamelin come boldlich, into the mote hall ; | 
And put adowne his hoode, among the lordis alle. 
& God fave your lordinges, that now heere be! 
Butt Brokbak, ſheriffe, euel mot thou the! 

Whi hadſt thou done me that ſhame, and vilanie ; 
For to late endite me, and wolfe's hede me crye ? 


Butt I muſt not infiſt ſo largely, upon other perticulars which 
I meet with in the holy ſtory, relating to this argument: butt I 
ſhall briefly mention ſome of them, to which I find in our lawes, 
and cuſtomes, a great reſemblance; and take them in order of 
the ſtory. | | 


| Pharaoh gives a ſafe conduct to Abraham: «he commaunded his 
men concerning him ; and they ſent him —_ and his wife, and 


all that he had*.” 


Their ſolemnization of funeralls, and burying places; Abra- 
ham's conveyance of all his eſtate, to Iſaac in his life time; the 
uſe to give jewels, and other gifts in wooing; the making of 


= Utlagatus, extra legem poſitus. Caput lupinum gerit. L. 3. de coron. c. 1 3. 


$ 3- Qus utlegatus ef}, caput gerit lupinum. I E. 3. f. 19. a.——Leg. Edouardi 


Conf. c. 7. Lupinum enim gerit caput, quod Anglice pulper heoposd dicitur. 


feaſts 


Gen. xii. 20. 
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feaſts att marryages; impriſonment in falva, et arctà cuſtodia; ſalu- 
tations by aſking for friend, and of their proſperity ; felony to be 
death; ſolemnizing buryals, with ſundry others; are precedents re- 
corded in the booke of Geneſis, and followed by us*. So are, theſe 
inſuing. Entertainment of ſtraingers, by eating with them. Ad- 
journment of cauſes, for difficultie, to the principall judges. Man- 
ſlaughter, death. Chance medley, not capitall. Sanctuary denyed 
in caſe of willfull murder. Parricide, death. The ſtealing of a 
man, death; with us to ſteal a woman, in ſome caſes, is made 
felony by act of parlement. Damages in battery, for loſs of time, 
and for the charge of the cure. The lord, maiheming his villein, 
gives manumiſſion. Puniſhment, where one's beaſt doth hurt; the 
cover knowing that quality to be in his beaſt, and not helping it. 
Difference between burglary, and other felony ; and that it is not 
burglary, if the ſun be riſen att the fact done. Satisfaction, by 
him who is the occaſion, of hurt by fire. Wager of law, in caſe 
of detinue of goods, Witchcraft, and ſodomy, puniſhed with 
death, Habits of miniſters. Mourning apparell. Propinquity of 
kindred, and alliance, impediments of marriage. Buggery forbid. 
Gleaning, in harveſt, to be for the poore. To uſe certain weights, 
and meaſures. Buggery, ſodomitry, witchcraft ; death. On the 
ſabbath day, all labour whatſoever forbidden. On feſtivall dayes, 
ſervile labour only. Impriſonment of offenders. Goods dedicated 
to God, not to be transferred to humane uſes. Compoſition for 
tithes. 'Impriſonment of offenders. Treaſon, to revolt from the 
juſt authority over them. Tenths payed by the clergy. The heir 
of a perſon attainted had no inheritance : for the daughters of Ze- 
lophahad did averre, that their father was none of the traiterous 


Ry 0 Gen. xxili. 2. 4 6. | Gen, xxiy. 36. & XXV. 57 Gen. xxix. 22. Gen. xxxix. 
20. Gen. xliii. 27. Gen. xliv, 9. Gen. I. 7 


Vor. II. Mm cConſpiracy 


3 50 RE 2 FL * 5 p oth 
D 


. 4 1 
4 
. 7 2 
AA 


3 


e 


. _ * n 5. 4a lc 8 nne 
8 Fs; N 41 * 1 ts 

y 2 Po ag 1 2 C 2 Sed 
N 5 r 

tote r 

N 


n vo! N 

8 VS I CREE 

— <. 4 e 
e eee 


R i = * 1 
, n n n bY ; k Fete! 
us eee "7 19s nr oe eee * 3 # * tie Set Ae ee 6— 


266 - Of gur laid kingdome. C. LXXXVIII 


conſpiracy of 'Korah*. The vow of a wife bound not her huſ- 


band: but a ſingle woman was bound by her vow. The citties of 
refuge; from thence, inſtitution of our ſanctuaries. Difference 
detweene chance medley, and murder; butt no difference of mur- 
ther, and manſlaughter : for, in all caſes of willfull homicide, it 


was death*. In our law, the judgement of manſlanghter is death : 
butt the clergy have uſurped uppon the temporall law, to demande 


clergy in that caſe. As in caſe of manſlaughter, with ns, the party 


may de challenged by the ordinary, to have his elergy : ſo in caſe 
.of chance medley, with them, the party had his refuge. With 
them there was an avenger of bloud, the next kinſman: with us, 
the next heire may have an appeale; and bloud muſt have bloud. 
In cafes of difficulty, they had an adjournement to ſuperiour 
Jjudges*. Civill juſtice, as to declaring the law, belonged moſt ſu- 
preamly to both ſpirituall, and temporall judges; as with us, in 
parlement. The king was to follow the rule of law. Murder, not 
pardonable. Not remove land markes. Inquiſition, uppon the 


view of a dead body: as our coroner's inqueſt. Blame lay'd on the . 


next townes; as, with us, puniſhment, by hanging. For all mort 


chattells, there was no property gott by loſing, or finding: with 


ns, 2 trover in that caſe. Rape was capitall. A millſtone not 
pawnable: with us, not diſtreinable. Felony with them, to fteale 
a man: and with us, in ſome caſes, by ſtatute law. Gleanings, to 
be left. Weights, and meaſures, muſt be certaine. The law was 
publiquely [read], att certain times, in the hearing of all the peo- 


Exod. xviii. 12.—v. 26. Exod, xxi. 12, 13. v. 14. v. 15. v. 16.—v. 18. 
19. v. 26.—v. 29. 36.—Exod. xxii. 2, 3.—v. 6. v. IO, IT. v. 17. c. xxviii. 
v. 35. C. xxXxiit. v. 4, 5. Levit. xviii. 6. v. 22, 23. c. xix. v. 9, 10. v. 35, 
36. c. XX. v. 16, 17. 27. c. Xxxiii. v. 7, 8. c. XXIV. v. 12. c. xxvil. v. 28. 
v. 30, 31. Num. xv. 34. c. xviii. v. 26, c. xxvii. v. 3. . Xxx. v. 7. 
v. 10. c. xxxv. v. 6. v. 16. ad 25. r y. 24. c. xxxvi. v. 33. Deut. 
xvii, 8. v. 9. v. 12. | | 


2 ple: 
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ple: to inſtruct them in it!. With us, many ſtatutes are appointed 
to be read, att the aſlizes and ſeſſions; and all are to be proclaimed : 
and charges are publiquely given, or read, att the affizes and ſeſ- 
ſions, before all the people. Achan, and all his progeny and goods, 
| diſtroyed for his offence. So all goods, and eſtate is forfeited by 
our attainders. Partition made of the land, in writing, byvommiſ⸗- 
ſioners. The prieſt, ſett before the temporall governor, Governe- 
ment of women, both in peace, and warre; as our queens. The 
liberty to ride did belong to men, in authority; as with us, to ride 
uppon foot clothes. A baſtard, not inheritable. Parents conſent 
aſked in marryage. Feſting att weddings. Lands, paſſed before 
the people, and elders, to make it notorious; like our livery uppon 
feffements, without deed. It was uſed for a courteſy, and honor, 
to ſett one in the chiefeſt place, among the gueſts; as precedency 
is, with us. It appeareth, that women had dowries, aſſigned them 
by their huſbands, uppon marryage. Buryalls of the better fort 
uſed to be in their owne chapells, and buryall places. Sheep-ſhear- 
ing; time of feaſting. One putt. to death for ſaying, © he killed 
Saul, by his command ;” wheras it was not ſo, Warrants. Sen- 
tence, uppon confeſſion. Dancing, approved. Largeſſes, beſtowed 
att ſolemne actions. Reſtitution, to the ſon of one attainted. A 


kind of patterne of the inſtitution of our copyholdes. David's ten 


concubins, ſhutt up; a patterne of our nunnes. Precedence, of 
great officers. Taxes, a grievous yoake, Petitions of grievances, 
to the king. Aſſembly of king, and people; when theſe petitions 
were exhibited : like as, in our parlement. Fees, and rewards, to 
prophets. Guard of the king. The debt of the aunceſtor, lyable 
on the body of the heir. The ſon might be made a bondman, for 
the father's debt. Prophets, brought up under the antient pro- 

5 Deut, xvii. v. 18, 19. c. xix. v. 13. v. 14. c. xi. tel e . 
v. 3. v. 23. c. xxiv. v. 6. v. 7. v. 14. c. XXV. v. 13. c. xxxi. v. IO, 11. 
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phets; like our colledges. And though the children of the pro- 


phets were brought up in ſtudies; yett they betooke themſelves 


to their bodily labour, for better maintenance: to which the be- 
ginning of the inſtitution of our monkes is not unlike. The king, 
in his owne perſon, called on to doe juſtice : our kings uſed to ſitt 
in perſon, in the king's bench, and in the ſtarre chamber. A writ 
of reſtitution, awarded for poſſeſſion, and meane profits. A patterne 
of nunneries. Coronation oath. Church muſicke. Mattens, and 
evenſonge. Father, may make younger ſon chiefe. The ſupport 
of the king was, partly, of aydes, and benevolences. Proclama- 
tions, for declaring of the king's will. Reſpect had, to pleaſe the 
congregation : to have the commons aſſent.“ Poſts ſent abroad 
by the king, and lords. Summons of councell, by the king's let- 
ters, or writs. Firſt fruits, and tithes, payd. Nunnery. The Per- 
fians had treaſuries for their records, and decrees. Tolle, tribute, 
and cuſtome, layd on the people. Utlary, for not appearance; as 
forfeiture of goods, and ſeperation from the congregation. Mort- 


gage of lands. Governor's ſervants, ruling over the people. Joy- 


fullnes, on holydayes ; and, bountifullneſs to the poore. Duetyes 
of praying, and reading the ſcripture, on faft dayes. Sabbaoth, ob- 
ſervation, Puniſhment of treaſon, by hanging. Favourites, craft. 
Private man's actions, recorded. Mutuall intertainments, of friends. 
Inquiry of former ages; precedents. A curſe to have one's remem- 
brance periſh ; to have no ſon, or nephew. Seats of juſtice; pub- 
lique reverence, by riſing up. Theft, by neceſſity, pittyed. Falſe 


weights, reproved. Suertiſhip, to be avoyded ; very prejudicial}. 


t Joſhua vii. 24. c. Xviii. v. 4. c. Xxi. v. 1,—Jud. iv. 18, 19. 21. c. x. v. 4.— 
c. xi. v. 1, 2. c. xiv. v. 1, 2. v. 10. Ruthe iv. 4. 1 Sam. ix. 22.—c. xviii. 
v. 25.— c. XXV. v. 1.— v. 4. ad 8. 2 Sam. i. 1.— C. vi. v. 14.—v. 19. c. ix. v. 7. 
c. xx. v. 3. v. 23, 24-—1 Kings, xii. 4. 13. v. 4. v. 1. 3, 4. C. Xiv. v. 3. 
v. 27. 2 Kings, iv. 1.—v. 38. c. vi. v. 12.—v. 26. wg 


Ingroſſing 
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Ingroſſing of corne, a crime. Talebearers, hated. Falſe wittnes, 
puniſhed. A good name, prized. Borrower, ſerves the lender. 

Huſbandry, honored. Depopulation, a crime. Juſtice, valued. 
Bride's attire. Precedents, to be ſought. Duety of the magiſtrate. 
Inrollement of deeds of purchaſe. Buryall, with ſolemnity; and 
heraldrie. Mortgages, and pawnes. The king might alien his in- 
heritance, to his ſons, in perpetuity ; butt to his ſervants, for a time 
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only. He could not impeach the inheritance of his ſubjects. To 
be clothed with purple, and to have a chayne about his necke, were 
enſignes of dignity. Raiſers of taxes, diſtaſtfull. Courtiers clothed 
with ſtrange apparel. Stealers, to be cutt of. The cuſtome of cele- 
brating birth dayes. Suit for precedency, offenſive. The common 
imployments of men were huſbandry, and merchandize. Antient 
ſolemnity of meeting of bridegroomes. Diſtribution, of the time. 
The ſpiritualty, not to be judges in lay cauſes. No deliverance 
out of execution, till the laſt mite be payd. Wearing of a ring, an 
ornament. Muſique, and dauncing, att meetings of mirth. Hear- 
ing to precede judgement. The ſame ought not to be judge, and 
accuſer. Howers of prayer. Letters, miſſive; commiſſions, to im- 
priſon. The king's chamberlein to be made a friend. The man- 
ner of their church ſervice; firſt reading of ſcripture, and then 
preaching. Decrees, or canons, of the apoſtles, and elders. Tak- 
ing recogniſances, of offenders. Judges, not to judge cauſes which 
belong not to them. Wrongs, between parties, to be determined 
by ſuit, before the judge: wrongs, to the publique, by a common 
councell.“ Not lawfull to ſpeake evill of rulers. Proceeding, by 
accuſation, by orators. An innocent man ought not to be left in 
priſon. In capitall cauſes, the accuſers were to come, face to face. 
Adjournement of cauſes, for difficulty. The cauſe of impriſonment, 
to be certefyed ; corpus cum cauſa.” An appeal ſhutts up the 
hands of the firſt judge, from delivering the priſoner ; though there 
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pitality, injoyned. Rayling accuſations, not to be admitted *, 
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be cauſe for it. Priſoners did beare chaynes. Where no law, no 
tranſgreſſion. The huſband dying; the wife is looſed from the law 
of the huſband. A wife that marryeth, her huſband living, is an 
adultereſſe. In honor, preferre one another. Hoſpitality, prayſed: 
revenge, forbid. Peaceablenes injoyned; and obedience to powers. 
Excommunication, in the church. Judges, to be men beſt eſteemed. 
Pay of ſoldiers. Man, the head of the woman. Short haire, for 
men; and long haire, for women. Women, to be ſilent in the 
church. Two, or more, wittneſſes. The heir is as a ſervant. 
Labour injoyned. Dutyes of huſbands, and wives; parents, and 
children; maſters, and ſervants. Every one worke. Women, not 
to teach; nor to uſurpe authority over the man. Novices, not to 


be made governors. Maſter of a family, to provide for it. Elders, 


that rule well, worthy of double honor. The labourer, to have his 
hire. Servants, to honor maſters; to be obedient; not to anſwear 
againe. An oath, end of ſtrife. Where a teſtament is; there muſt 
be, of neceſlity, the death of the teſtator. Governor's duety. Hoſ- 


Many 


* 2 Kings, c. viii. v. 6. c. xxii. v. 14. 1 Chran. xi. 3. C. xxiii. 5. v. 30. 

c. xxvi. v. 10. 2 Chron. xvii. 3. E. Xxx. 5. v. 4 v. 12. Co xi. v. &n 
c. XXXiv. v. 22. Ezra, v. 17. c. vii. v. 24. c. x. v. 8. Net. v. 3. v. 18. 
c. viii. v. 10, 11. c. ix. v. 1, 2, 3. c. x. v. 31. Eſther, ii. 22, 23. c. ili. v. 8, 9. 
c. vi. v. 3. Job, i. 4. c. viii. 8. c. xviii. v. 19. c. xxix. v. 7, 8. Pro. vi. 30. 
c. Xi. v. 1. v. 15. v. 26. C. xvi. v. 28. c. xviii. v. 8. c. xix. v. 5. c. xxii. 
v. 1. 7. Eccleſ. v. 8. Iſai, v. 8. c. xxxii, Jer. ii. 32. c. vi. v. 16. c. xxi. 22. 

c. xxxii. v. 12, Ezek. xxxii. 27. c. xxxiil. v. 15. c. xlvi. v. 2.—v. 18. Dan. v. 

9.—Zeph. i. 8. Zach. v. 3. Mat. xiv. 6. c. xx. v. 20. c. 22. v. 5. c. xxv. I. 
Mar; xiii. 35. Lu. xii. 14. v. 59. c. xv. v. 22. v. 28. Jo. vii. Gl. c. vi. v. 

10. Acts iii. 1. c. ix. v. 2. c. xii. v. 20. c. xiii. v. 15. c. xvi. v. 4. c. xvii, 

v. 9. C. xviii. v. 14, 15. c. xix. v. 38, 39.—c. xxili. v. 5. c. Xxiv. v. I, 2. 

v. 27. c. xxv. v. IG. v. 20. v. 27. c. xxvi. v. 32.— Rom. iv. 15. c. vii. v. 2. 

v. 3.—C. xii. v. 10. v. 13. v. 17. 19. v. 18. c. xiii. v. I, 2. 1 Cor. v. 2, &c. 

e. xi. v. 3. v. 14. c. xiv. v. 34. 2 Cor. 
8 xiii. 
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Many other cuſtomes, and lawes, of the Hebrews, wherunto ours. 


have a reſemblance, doe occurre in the holy ſcripture. And ſome, 
alſo in the bookes which are not held canonicall. As “ the ſearch- 
ing precedents, in the bookes of fathers; before a buiſnes be deter- 
mined.” Enſignes of honor: to weare purple; to ride in a cha- 


riot; to weare a cheyne; to ſitt next the king; to be called the 


king's couſen. Puniſhment, of hanging. Churchemen, free from 
taxes. Puniſhments by death, penalties, and impriſonment. Pro- 
clamation to appeare, on paine of confiſcation of goods. He that 
read the law of the Lord, before the people; fate honourably before 
them. Contracts of marryage, under hand and ſeale. Solemnity 
of weddings. Marryage portion. A hard judgement have they 
that beare rule. Father's, and mother's honor, and authority, over 
their children. Reverence, to ſuperiors. Suerties, muſt pay. Pri- 


mogeniture, honored. Hear, before determine. Giving of almes, 


commended. A man's garment, and his exceſſive laughter, and go- 
ing, declare what perſon he is. Againſt ſwearing. Fower formid- 


able things; treaſon, ſedition, falſe accuſation, jealouſy, Three 


things to be grieved for; a ſoldier in poverty, a. wiſe man not ſett 


by, and an apoftate of fuertiſhip, Cheerfullnes, commended. Hoſ- 


pitality bleſfed, and. againſt a niggard. The muſique att feaſts, 
Home, to be loved, Phyſitians, honored. Care of burialls. Arti- 


ficers, neceſſary in citties. Staple commodities. Beggars, forbid- - 
den. Learning, highly. valued. Tombes, not to be violated. Col- 
lars of gold, were ornaments, Healths, drinking. Tombes, and 
eſcucheons. The king's prærogative: to give offices; to have all 


writings, in the countrey, made in his name; to be clothed in pur- 


ple; to weare gold; to call congregations; to weare a collar of 


xiii, 1. Gal. iv. 1. Eph. iv. 28. Col. ii. 2 Thel. it, 10. 1 Tim. ii. 12. e. ii. 
v. 5. C. v. v. 8. v. 17. v. 18. c. vi. v. 1. Tit. ii. 9. Heb, vi. 16. c. ix. 


v. 16. 1 Pet. ii, 14. o. iv. v 9. Jude, 9. 
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gold. Coyning of money. Cupboards of gold, and ſilver, plate. 
E 2 in celebration of the king's birth“. 


There are very many of the like paſſages, touching the cuſtomes, 


and lawes, of the Hebrewes; wherunto thoſe of our countrey have 


ſo great a reſemblance, that it gives the more weight to that opi- 
nion : that our lawes, uſages, and common councells, have their 
originall, and foundation, from thoſe of the Hebrewes. To which 


I ſhall not adde, in this place, the great ſimilitude of our parle- 


ments; in the conſtitution, power, and priviledges of them; to the 
jewiſh publique councells. The fame appearing in the ſeverall 
places, where they give occaſion to be particularly noted ; and many 
of them are before obſerved. 


From theſe reſemblances proceedes that opinion of our cuſtomes, 
lawes, and common councells, being derived from thoſe of the 
Hebrewes. 


The like is conjectured of thoſe in Scotland; which are in effect 
the ſame with ours; and the antiquity of them deduced from the 
time when the northerne people firſt invaded, and planted, in that 
part of this iſland ; and gave themſelves the name of Scots. That 
thoſe northerne nations, and the Swedes and Gothes, were of old 
time called Schithi, and Sciti, and Suevi, and Scithians; as well, 
as Swedes; is agreed, by many writers. The Graecians called all 


„ Efdr. ii. 21. 26. C. iii. v. 6, 7. vi. v. 32. c. viii. v. 24. c. ix. v. 3, . 


v. 45.— Tobit vii. 14. c. viii. v. 19. v. 21. Wild. vi. . Eccleſiaſticus iii. 3. 


c. iv. v. 7. c. viii. v. 13. c. x. v. 21. c. xi. v. 7, 8. c. xii. v. 3. c. xix. v. 28. 
c. xxiii. v. 9. c. XXVi. v. 5, 6. v. 29. c. xxix. v. 1, &c. c. xxx. v. 16, &c. 
C, xxxi. v. 23. 27. c. xxxli. v. 3, &c. v. 13. c. xxxvili. v. I, &c. v. 16, 17. 
v. 32. c. xl. v. 28. c. li, v. 28. Baruch, 1. + Mac. x. 8. c. xi. v. 11. 
c. xiii, v. 27, &c. c. Xi. v. 42, &c.—c. xv. v. 6. v. 32. 2 Mac. vi. 7. 


4 | | the 


into „ Scots *. 
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the northerne people Scythians ; perhappes from ſhooting : and by 


E tradition from the Scythians themſelves, they had very antiently a 


generall name titling them (Scotots), which is ſoone contracted 


Whoſoever ſhall peruſe their bookes, and authors; and compare 
them with ours, and with the more northerne countryes ; will find 
as great affinity between the lawes, and cuſtomes of thoſe coun- 
tryes; as there is betwixt ours, and Scotland. Which raiſeth the 

opinion, of the antiquity of their lawes, and parlements; and that 
their's, and our's, are both from one nn 


For their ih befides what 1s belkin noted ; it appeares that 
the Gothes, and Danes, came into Scotland with their king Fergus : 
and, that their ſecond king, Feritharis, ena&ed by a publique coun- 
cell, touching the governement of the kingdome by the next of 
kindred; © gif the ſons of the king departed were fo _s that 


the could not rule“. Sag 


The nobles of Scotland, whom Salterne mentions to have bin 
antiently called Thaines, (as with us;) and afterwards, barons : and 
the old booke of their lawes, which is ſaid to be a tranſcript of our 
law booke Glanvill, informes us; that all the barons graunted to 
the king wardſhip, and relief“: and this was very antient, as te- 
nures were, both with us, and them ; and this graunted by a par- 
lement of that time. - Butt, under king James the firſt, king of 
Scotland, it was enacted about 300 years ſince : that the ſmall ba- 
rons, and free tenants, neid not to come to parlement, nor generall 
councells ; “ ſwa that of ilke ſhirefedome their be ſend, choſen att 


x Illuſtrations on Polyolbion, Seld, f. 122. Chronicle of Scotland, an. 404. 
De antiquis Brittan, legibus. c. 6. f. 16. Regla majeſtas. Leges Malcolm 2. c. . 


Omnes barones conceſſerunt wardam, et relevium. 
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the ſecond head court of the ſhirefedome, twa, or maa wiſe men, 
after the largenes of the ſhirefedome *,” This was not long after the 
time when the leſſer barons were excluded out of our parlements ; 
and that, (as ſome hold,) by a law in the latter time of king John; 
and when they conjecture began the elections of two knights of 
every ſhirefedome, or countey, with us. Butt of theſe things there 
can be no other, butt a doubtfull conjecture. It may give ſome 
light to the affinity between our's, and their lawes, cuſtomes, and 
parlements ; eſpecially if the before mentioned author judge aright : 
that as it was in the ſouth parte of Brittaine ; ſo was it in the north, 
as appears by their hiſtories. They had (faith he) “ kings, prieſts, 
nobles, and parlements agreeable to the forme of governement of 
the moſt antient kingdomes; and, to the lawes of God, written in 
nature and ſcripture. And in this forme, (faith our author,) con- 
ſiſteth the eſtate of both theſe two kingdomes.” And if the lawes, 
cuſtomes, and councells of England were derived from thoſe of the 
Hebrewes; ſo were thoſe of Scotland likewiſe : and if, from the 
Hebrewes; then of divine inſtitution. For it pleaſed God himſelfe 
to declare, and give to his people, their lawes by his fervant Moſes, 
in the perticular caſes before the giving of the law in mount Sinai; 
and, in that mount; and, afterwards ; immediately from himſelfe: 
as is noted in perticulars, in.other places. And the originall, and 
inſtitution, of their ſanhedrim, and other publique councells, ap. 
pears alſo in the holy ſtory. Moſes being weary of bearing the 
burden of the people alone, bicauſe of their murmurings, makes a 
paſſionate complaint unto the Lord. Wherfore haſt thou afflicted 
thy ſervant? The burden is too heavy for me to beare: If thou 
deale thus with me, kill me.“ The Lord gratious, and mercifull, 
to caſe his ſervant, and ſatisfy his prayer; gives him directions. 
Gather unto me 70 of the elders of Iſrael, &c.” Moſes gathers 


Parl. 7 Jac. 1. c. 101. Seld. tit. hon. f. 848. 
4 them, 
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them, and ſetts them round about the tabernacle, Then the Lord 
came downe in a clowd, and ſpake to him; and tooke of the ſpi- 
rit that was uppon him, and gave it to the 70 elders; and they pro- 
phecyed*. And ſurely this will be admitted of God's owne inſti- 


tution. And it was very antient; (as is conceived,) about the latter 


end of the ſecond moneth in the ſecond yeare after their comming 
out of Ægipt: as is collected from the precedent chapter. That 
on the 20 day of the ſecond moneth, in the ſecond year, the clowd 
was taken up: and the children of Iſrael tooke their journey, out 
of the wilderneſſe of Sinai; and the clowd reſted in the wildernes 
of Pharam ©.” Then preſently, in the next chapter, is the inſti- 
tution of the ſanhedrim. And by this, the place alſo appears to be 
the wildernes of Pharam ; which was, (as ſome doe hold,) about 


the midſt of the direct way or journey from the redde fea, unto the 


land of promiſe; about the zoth ſtation, or place where the people 
ſtayed. Some hold it to have bin in the yeare, of the world, 2449 ; 


others in the yeare 2500. Either is of ſufficient antiquity *; and 


there is much variety heerin among the chronologers ; and, whe- 
ther it were in the moneth of May, or in June. Butt of theſe per- 
ticulars a curious, and exact, diſquiſition is not neceſſary either for 
ee ee uſe, or for my private purpoſe : and therfore, I paſſe them 
over. Doubtles this councell was of God's owne inſtitution : and 
ſo were thoſe other generall aſſemblies, and councells, which we 
meet with in the holy ſtory, and are perticularly mentioned upon 
other occaſions ; .and where God is pleaſed to commaund Moſes, and 


others of his ſervants, to gather the congregation togither, that is, 


the deputies of the people, as is elſewhere noted; 3 which dard 
are to be taken of his owne inſtitution, 


d Num, xi. 10.—v. IT, v. 14. v. 17. —v. 16. v. 24. v. 25. 


& Num, x. II, v. 12. 2 Hieronim, epiſt, ad Faviol. 127. manſ. 13.— 


De ſynedr. Seld. J. 2. p. 204. | * Lev, viii. 3. Numb. x. 7. & xvi. 24. 
& xxvii. 19. & xxxi. 26. & xxxv. 24, 25. Joſ. xx, 6. 9. 


NU And 


- 
> a7 $ ah ein 3 Glas ei th of: n 2 — 10 an 
- ** e T 


- 
a Ot RE 9 | rs 
SS 8 7 


al <a 5 n W 22 1 __—_ br „ 
rr yi geo ine bien” Eng yore 


5 


. —_—. 8 
Nee 


1 
1 
- 
+, A 
45 

15 

bf. 
$84 
me * 
1 
3 * 
. 
* 


LE IE + _— 
> ry UCSC 5 


4 


n 


38 


* <4 
> 
AF Ss - 
- *J 
4 ; 
1 5 
#8 
8} 
"7 1 
L. 1 
4 £ 
„ 


bs : 4 FT <4 7 . (a nn ** 5 * % 15 n wa n aw. * f 28 n 1 0. * — % nb * 
Tha Ad * * * 8 - * $ . * "ads — 8. Tab ap * V Cad abs oY vie. cox N A * £ n Ka _ 
p «2 yan SVG or Oe ••·mgʒ;m m * wma. * r : * 4 * 5 * 
* * 6 n EIT * 1 , N EP 1 N 
7 3 R * 0 W , ; ; ] 
—— - * : 7 en 7 « Tp . 0. E IN WAY INIT AV A 9 9 


7, Ke. „ 


276 Ot our laid kingdom. C. LXXXVII 


And from theſe patternes, ſome holde, was the inſtitution of their 
lawes, and common councells, generally in moſt nations: and 
theruppon they would deduce the originall of them, from divine 
inſtitution. 


A ground of this opinion they take from thoſe many places in 
ſcripture, which are full of encomions of councell; and, the happy 
conſequences, and bleſſed fruits, of councell *, 


Gothofred, upon this ſubject, hath this meditation. That al- 
though there is none ſufficient for governement without councell, 
but He alone who is all ſufficient in himſelfe, and for his creatures; 
to give lawes, to diſtribute juſtice to all, &c.; who hath no need of 
any vice roy, or counſellor, nor maketh uſe of any in his empire, 
either in determining or directing, according to that of the prophet ; 
Who hath directed the ſpirit of the Lord, or being his counſellor 
hath taught him? with whome tooke he councell? and, that of 
the apoſtle, Who hath known the minde of the Lord, or bin his 
counſellor *? © Yett (faith our author) in the meane time, according 
to the good pleaſure of his will, as he is the God of peace and 
order ; not for himſelfe, butt as a helpe to us; he hath conſtituted 
divers eſtates,” * &c, and if ſo; then they inferre, that councells 
have, in a peculiar manner, their inſtitution, and originall, from 
divine authority. | | 


Moſes the great prophet, and prince of Iſrael, is a competent 
judge of the good of councell, wherof no man had greater experi- 


_ ence than himſelfe: as in that of his father in law; and in thoſe 


conſtant councells, wherwith God himſelfe vouchſafed to direct 


f Pſal, xvi. 7. Pro. xi. Ifa, xi. 2. Jer. xxxii. 19. Dan. ii. 14. Neh. vi. 
Iſa. xl. 13, 14. Rom. xi. 34. d Goth. 
I. 1. p. 4. Interim pro ſuo beneplacito, qua Deus eſt pacis et ordinis; non ſibi, 
fed nobis, in auxilium conſtituit diverſos ordines. 5 


him, 


-- 


an 
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him. And he was as ſencible of the evill in the want of them; 
which cauſed him, ſpeaking of the calamities and evills of a nation, 
to ſay: they are a nation void of councell; neither is there any 
underſtanding in them ',” And finding his one want of aſſiſt- 
ance, to beare the burden of governement, notwithſtanding his great 
abilities: uppon his prayer to God, he was pleaſed to inſtitute the 
ſanhedrim; and commaunded him, uppon ſundry occaſions, to call 
togither the congregation, and the elders, fathers, officers, judges, 
heads, and deputies of the people; which was done by Moſes, and 
his ſucceſſors. And the like was done, and this patterne imitated, 
by moſt nations; which is uſed as an argument of their lawes, and 
councells, having their originall from divine inſtitution. 


* 


For this, arguments are alſo drawne from the Hebrewes planting 
of themſelves; and becomming the founders both of nations, and 
governements, in diverſe other countryes. And from the diſcent of 
ether nations from the ſame ſtocke with them; from their father 
Abraham. Of this ſorte the Lacedemonians appeare to be. In the 
letter of Arius their king, to Onias the high prieſt of the Jewes, it 
is expreſſed: that it is found, in writing; that © the Lacedemonians 
and Jewes are brethren; and that they are of the ſtocke of Abra- 
ham *.” And Joſephus affirmes; that © reading the antient ſcrip- 
ture, we find, that the Jewes and Lacedemonians came from one 
originall, and had ſociable familiarity with Abraham.“ Glennius 
hath it thus. Our originall, and alſo our ſtocke, is not forein 
from the poſterity of Abraham ".” This alliance between the Jewes, 
and Spartans, was likewiſe acknowledged by the Jewes ; wherof 
Joſephus aſſerts, that they wanted no proofe of this matter, be- 


Deut. xxxii. 28, * 2 Maccab. xii. 21, 12. e. . 

= Noſtras origines, et noſtrum quoque genus non eſſe alienum; a poſteris Abrahæ. 
+> Lib. 13. c. 9. 1 Maccab. xii. . | 

| lieving 
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lieving it to be fo by the holy ſcriptures *.” That the Spartans 
had right, att their forein tribunal}, I paſſe over ; and the conjecture 
of their pedigree from a ſon of Hagar; or, from Nachor, Abra- 
ham's brother. It is agreed, that they were diſcended from the 
ſtocke of Abraham, and were very converſant with the Hebrewes. 
From whence the before mentioned opinion collects; that probably 
they might have from them, (eſpecially where there is ſo much re- 
ſemblance, ) their formes of governement ; that from the Græcians 


the Romans received their policy, (as Gothofred, and others, teſ- 
tify ;) and that the Romans gave formes, and policy, to moft parts 


of the worlde. 


EEE Eg, 8 5 
Others have derived the formes, and policy, of the Hebrewes, 
more immediately to other nations ; and affirme, that the Jewes, even 


' where they were captives, yett gave religion, and lawes, to their con- 


querours. Which Seneca doth admire? ; and Piedro Mexio remem- 
bers the paſſages relating heerunto. As of Daniel, with the Aſſy- 


rians; of Cyrus king of Perſia ; of Alexander the great, whom 


Quintus Curtius reports to have fallen on his knees before Jadus, 
the high prieſt; and to confeſſe, that the jewiſh lawe was good ; 
butt, the græcian lawe was of no worth: Of Ptolomy, who cauſed 
all the bookes of the Old Teſtament, to be tranſlated out of the 
hebrew into greeke, by the 70 interpreters; a very antient manu- 


| ſcript copy wherof is now in the king's library of St. James, which 


I preſerved from ſale, and returned to the right ownor : and beſides 
this, it is held, that there is butt one coppy more, now remaining, 


in the Vatican. With this coppy I had the opportunity to furniſh 


thoſe very learned perſons, who lately publiſhed that excellent great 


bible, in the caſterne tounges. And for this coppy I could have had 


© Lib, de ſuper. 
| | many 
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many hundreds of pounds, if I would have bin corrupted to pre 
with it”. 


Butt I aſke pardon for-this digreſſion; and ſhall note the reaſon 
given by ſome, why the Jews, though captives, did bring divers 
kings and people to diſcerne their lawe. Some divines hold, that 
their captivities were permitted by God, to the end that the Jewes 
| ſhould beare teſtimony, in all quarters of the earth, that the hiſtories 


of the Old Teſtament were true; and that the God of the Jewes 


was the only true Gnd. And this is likewiſe brought for an argu- 
ment, that the originall of moſt formes of governement is from 
them. | 


On the other ſide they note ; that the Romans, where they 


were moſt abſolute conquerors, yett permitted the natives to 
injoy their old lawes, and cuſtomes: which is generally true. And 
the originall of the Romans themſelves is derived not only from 
Abraham, butt from the ſeed of Jacob, out of the tribe of Ben- 
jamin: which they gather out of an antient greeke manuſcript 
mentioned by Photius. That . the tribe of Benjamin, ſettled in Pa- 
leſtine, did ſpred it felfe unto the parts of Italy; and gave the name 


To this curious anecdote it is proper to add: that in 1757, his late majeſty, 
George II. gave this invaluable manuſcript, (in four volumes,) together with the 
whole royal library of manuſcripts and of printed books, and the reverſion of the poſt 
of king's librarian with a ſalary of 3ool. per annum, to the Britiſh Muſeum for 
ever; where they are now preſerved, for the uſe of the publick. And it may not be 
improper alſo to mention what the learned of this nation are concerned to know; viz, 
that his preſent moſt gracious majeſty, (beſides a benefaction of 12001. in money, and 
a curious collection of ægyptian antiquities,) has likewiſe given to the ſaid Muſeum, 
for the uſe of the public, a general collection of the books and tracts, (containing 
32,000 articles bound up in about 2,000 volumes) printed and written in England 
between 1640, and 1660; being the buſy times of the life of our author, Sir Bul- 

ſtrode Whitelocke, _(M) | 
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C. LXXXVIII 
and originall to Rome, and to the roman nation.“ Then he men- 
tions © a certaine man whoſe name was Ros ?,” who was of that 
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tribe; and growing powerfull in Italy, gave the name to Rome, 
and to that nation; butt this latter part receives oppoſition. Many 
doe mention the Romans, as the poſterity of Eſau; and the name 
of Edom, is frequent with their writers, and with thoſe of the an- 
tient Hebrews; who mention the names of Romulus and Remus, 
builders of Rome. And whatſoever may be judged of the gene- 
alogy ; it is evident, that the Jewes, and Romans, had much con- 
verſation, and commerce togither and very many alſo of the other 
nations of the world: and that there was great affinity in their lan- 
guage, ſacred rites, and lawes, unto thoſe of the Hebrewes. 


Of their oaths, and the reſemblances to them, much is written ; 
and of the extent of their language, and the likeneſs of the hea- 
then's idolatries to ſome of the ſewes ſacred writes, in worſhip and 
ſacrifices'. The Tyrians, Lacedemonians, and other nations chayn- 
ed their gods, that they might not depart ; ſome hold, in imita- 


tion of the Jews, whoſe holding it unlawfull to pronounce the eſ- 


ſential name of Jehovah, and inſtead thereof reading Adonai, to 
prevent the blaſpheming of that name; this the heathen thought, 
(I know not upon what ground,) was to prevent their God, from 
departing from them ; - and therefore the heathen chayned up their 
gods, to keepe them from going away. N 


From Jehovah, the heathens learned to denominate their idol 
gods, Jove, Jao, Ia, Jach, Iadla, &c. 80, is held, came the opi- 
nion of the heathens, of pleaſing their gods by ſacrifing their 
children, from Abraham's offering his ſon Iſaac: intimated by a 


4 Patriarch. Conſtant. epiſt. 102. — An Tis dv Pas. Gemar. 
Hieroſolim. & Gemar. Babilon. ad tit. ſanhedr. c. 2. f. 39922. Miſdrach, can. 1. b. 
ad tit. aboda, c. 1. f. 39. col. 3. | L. 2. de ſyn, Seld. c. 11. Godwyn, 
Jewiſh antiquities, I. 4. c. 2. 3. De diis Syris. Seld. c. 2. | 


rabbi 
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rabbi who brings in God, ſpeaking concerning Molech, after this 
manner. I never commaunded, that they ſhould offer up their 


ſons, for an oblation; and I never ſpake it to any of my prophets. 


And when I ſpake to Abraham, to offer his ſon, it entred not 
into my heart, that he ſhould doe it: but, to make knowne his 
righteouſnes. And Porphirie, treating of Saturne, (who ſeemes 
to be Molech,) faith, that the Phœnicians called him Iſrael ; and 
that he had by Anobreth one only ſon, called Jeud, (from the he- 
brew Jachid, ſignifying an only begotten, and applyed to Iſrael,) 
whom he offered upon an altar purpoſely prepared. Who ſeeth 
not (faith our author) the ſtory of Abraham and Sarah, under the 


names of Iſrael and Anobreth ; and the immolation of Iſaac, under 


the name of Jeud ; and the originall of this ſon ſacrificing divinity, 
to have bin the unwarrantable imitation of Abraham.“ Their 
gods, Molech, and Baal, are thought to be the fame; and derived 
from the hebrew, where Melech fignifies a king, and Baal, a lord 
or maſter. Jupiter was called by the Phoenicians, Baal Samen ; 
which name is held to be derived from the hebrew Baal Shamin, 
that is Lord of Heaven,” from © Baal“ Lord, and Shamaym” 
heaven, Jupiter Olympicus”. 


The prophet ſayth, „ye have borne the tabernacle of your Mo- x 


loch :” which denotes ceremonies exhibited by them to their gods, 
by carrying their idols up and down in tabernacles, after a ſolemne 
manner of proceſſion * Which ſolemnity was likewiſe uſed by the 
Romans, and termed pompa; and the tent, in which the idol was 
carryed, thenſa”. And this kind of idolatry may ſeeme to have 
had it's originall among the heathens, from an unwarrantable imita- 


t Jewiſh antiquit. Godwyn, J. 4. f. 180. — Rabbi. Solomon Jarchi. Jer. vii. 21. 
»Gen. xxii. 2. Euſeb. preparat. evangel. I. 1. c. 7. 9, N. 
Amos v. 26. AQ vii. 43. 7 Thenſa, deorum vehiculum. 
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tion of Moſes, his tabernacle; which Joſephus ſaith, was nothing 
elſe but a portable temple, to be carryed from place to place *. Be- 
ſides theſe, many other ſuperſtitions were derived by the heathens, 
from the true worſhip of God, which he had præſcribed to his peo- 
ple. God had his temples, tabernacle, altars and ſacrifices; ſo had 
the heathen. And whence could they learne thoſe rites, butt from 
the Hebrewes, to whom God had injoyned the true uſe of them. 
God had his fire ever burning uppon the altars; ſo the heathen 


had it, preſerved by the veſtall votaries. God had his propi- 


tiatory, or mercy. ſeat; they had their ſacros trypodas, oracles, 
from whence the divell would ſpeake to them that ſerved him. 


Butt I may be cenſured, to have too long inſiſted on this matter : 
I ſhall therfore ſumme it up. That as in other rites, and uſages ; 
ſo perticularly concerning councells, and ſenators, there was great 


imitation, by other nations, of thoſe inſtitutions which were among 


the Hebrewes. They had their ſanhedrim conſiſting of elders, 
choſen out of every tribe; and other common councells, wherin the 
people had their deputies : of both which it is more fully diſcourſed 


in other places. Their elders, princes, heads of tribes, and fa- 


milies, chiefe of fathers, who were members of their common coun- 
cells, were the firſt borne of families. In imitation wherof there 
ſeemes to have bin an univerſall conſent, both in the eaſterne and 
weſterne, and northerne parts of the world, in moſt nations; in the 
conſtitution, names, power, primogeniture, and qualities of their 


councells, and counſellors. 


The Hebrewes choſe them, out of the ſeverall tribes. The Græ- 
cians, Romans, and other nations divided their people into tribes ; and 
out of them were the ſenators choſen. The firſt Hebrewes had 
their zickne*, or preſbiteri, ſeniores, elders; the Perſians called 


2 Antiquit. I. 3. c. 5, : © : 
| their's 
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their's zie or cheque. The Græcians titled their's mgeo6repa ; the 
Latines, their's ſenatus, ſenes, ſeniores, ſenatores, for ſenate, and 


ſenators; and from thence are the words, ſeigniori, ſeigneurs, 


ſeignor, ſire, ſir, among the Italians, French, Spaniſh, and Engliſh 
who tearmed them alſo Saldenmen, or aldermen, that is * elders or 
eldermen.” And fo the Germans, Swedes, Gothes, and other na- 
tions ſay aldrymen, for © elders.” All agreeing in that title, for 
their chiefe men and ſenators: and the eldeſt of each family, of 


_ thoſe perſons, is inheritable to their father's title; and, to the pri- 


viledge of being ſenators. Butt theſe perticulars are more largely 
noted uppon other occaſions. Uppon the whole matter, the infer- 
ence is rayſed. That the inſtitution of councells among the He- 
brewes, and their lawes, and cuſtomes, being moſt of them by the 
præſcript of God; and there being in this kingdome, and in moſt 
other nations, ſo great an imitation of the rites, uſages, and cuſ- 
tomes of the Hebrewes ; fo great a reſemblance to many of their 
lawes, and perticularly to their forme of politie, and common coun- 
cells; it is from thence collected, by thoſe of that opinion; that 
« the originall of moſt lawes, cuſtomes, uſages, and common 
councells, was from the Hebrewes ; and if fo, then, from divine 


inſtitution.” 


Butt I may be judged to have dwelt too long, on this argument. 
My apology is, the honor of my countrey, and the unuſuall matter 
of this ſubject; which may the ſooner procure my pardon, 
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284 By the favour of Gd. C. LXXXIX 


C H A P. LXXXIX 


Bp the favour of God. 


OUNCELLS are of two ſorts. Some are againſt God, and 
thoſe he confounds ; others are for God, and thoſe “ he fa- 
vours.” Of the firſt ſort was the councell of the people, under 


Nimrod; „ lett us make us a name,” &c*. This was not © for 


God,” but againſt his honor ; for themſelves, in pride, to make 
them a name ; not to honor God, butt themſelves : and whatſoever 
is counſelled in pride is againſt God. So was this councell : and 
therfore the counſellors became confounded in their language, and 
ſcattered uppon the face of the earth; and the building which they 
counſelled and began, was left off, and came to nothing. 


The interpretation of St. Cyrill uppon this text is: That God 
diſcended, and confounded the language: not as fearing any thing 
to himſelfe; butt as doing good to them, that they might deſiſt 
from their vaine labour.“ They built “for themſelves,” not for 
God; not for the glory of his name, butt of their owne. What 
will not the pride of man's witt dare to do, indulging it's owne am- 
bition ? Butt God, (faith the expoſitor,) brings all ſuch councells, 


and deſignes, to naught ; and makes them to become of no effect.“ 


God can foone darken councells, by words without knowledge : 


Gen. Xi. 4. > Contr, Jul. 1. 4. p. 524. © Parzi comment. in 


Gen. xi. 4+ 


and 


C. LXXXIX By the favour of God, = 239 


and the pſalmiſt ith, that the Lord bringeth the councells of the 
heathen to naught ; for they are againſt God. So the crafty coun- 
cell againſt the people of God, which is againſt God, David faith 


became vaine and fruitles%, And the Lord, ſpeaking of the evill 


counſell taken by Syria, Ephraim, and the ſon of Remaliah, againſt 
his people; faith © it ſhall not ſtand, neither ſhall it come to paſſe.“ 
The prophet faith ; “ ſurely, the princes of Zoan are fooles; the 
counſell of the wiſe counſellors of Pharaoh is become brutiſh * :” 
and the reaſon is, bicauſe their councells were againſt God; though: 
as to men they might be wiſe. Achitophell was a very wiſe coun- 
ſellor; and his councell is ſaid to be - as if a man had inquired att 
the oracle of God*, So was all the councell of Achitophel both 


with David, and with Abſolom.“ Yett when he counſelled Ab- 


folom, againſt the commaundement of God, in rebellion againſt his 
father; then God turned his councell into fooliſhnes ; and con- 
fuſion followed both to the counſellor, and to thoſe whom he thus 


counfelled; for it was © againſt God.” And therfore the Lord had: 


appointed to defeate the good counſell of Achitophel ; to the intent, 

that the Lord might bring evill uppon Abſfolom *. And God him- 

ſelfe faith of the counſell of Judah, and Jeruſalem, when it was 
againſt him; © I will make it voyde *,” 


The prophet ſpeaking of thoſe men who deviſe miſchiefe, and 
give wicked counſel] in the citty, denounceth fearfull judgements. 
and confuſion againſt them. *© Ye have feared the ſworde; and I 
will bring the ſword uppon you. I will deliver you into the hands 
of ſttangers. Ye ſhall fall by the ſword, &c 


Pro. xxxviii. 2, Pſal. xxxiii. 10.—Paal. Ixxxiii. 3. lla. vii. 5. & xiv. 11. 
2 Sam. xv. 16. * 2 Sam. Xvii. 14. > Jer. xx. Fo 3 Ezek. xi. 2. 
— V. 8. Be 9. v. 10. 
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286 By the favour of Go. C. LXXXIX 

When the young counſellors of Rehoboam adviſed him to ſay 
unto his people: my father made your yoake heavy; and I will 
adde to your yoake. My father alſo chaſtiſed you with whippes ; 
butt I will chaſtiſe you with. ſcorpions ©.” This being counſell 


| againſt the mind of God, and to oppreſſe his people; {and what 1s 


againſt God's people, is againſt God;) confuſion followed this coun- 
ſell, and all Iſrael made a defection from their king: and the text 
{faith ; that © the cauſe was from the Lorde.” 


It is faid of Ahaziah ; that © he walked in the wayes of the houſe 
of Ahab; (the which were againſt God.) For, (ſaith the text,) his 
mother was his counſellor, to doe wickedly. Wherfore he did evill 
in the ſight of the Lord, like the houſe of Ahab : for they were his 
counſellors, after the death of his father; and their counſell, being 
againſt God, produced confuſion, and “' diſtruction“ to him that 
followed them. And the wiſe man gives the inſtruction; that 
te there is no wiſdome, nor underſtanding nor counſell againſt the 
Lord “.“ 


Uppon the text before noted, of Nimrod's ſubjects; the expoſitor 
giveth good admonition. God, (faith he,) reſiſteth the proud, 
and raſh,” Proud and wicked counſells are the tower of Babel : 


they who take them, doe build that tower; and ſhall have like 


ſucceſſe. Let us therefore doe things proper; and for the ſafety of 
the commonwealth, the church, and our neighbours; in the feare 
of God; with humility, and modeſty. So ſhall we find happy 
events of all our actions, and councells: and the favour and bleſſing 
of God will be uppon them, and * all counſells which are 


5 for him *.” 


* 1 Ki. $i. 14. 2 Chron. xxii. 3, 4. Pro. xxi. 30. | 
»Paræus, in Gen. Xi, 


The 
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The pſalmiſt aſſerts, that © the counſell of the Lord, (that which 
is for him,) ſtandeth for ever *.” His fon faith the like: „ there 
are many devices in man's heart, butt the counſell of the Lord, that 
ſhall ſtand ”.” And the prophet reports it from the mouth of God: 


6c my counſell ſhall ſtand ?.”” 


Our writ mentions this common councell, in the ſummons of it, 
and in the matters to be ordained ; to expect, and hope for „ the 
favour of God.” And doubtles there is no other hope, or expecta- 
tion of councells to be happy, butt where God is the beginning of 
them; and his glory the ſubject, and end, of them. When the 
men of Iſrael made a league with the Gibeonites, it is noted; that 
the men tooke of their victuals, and aſked not counſell of God. 
Therfore «their not beginning with God proved not happy, in 
the end of their counſell ; butt occaſioned the people to murmure 
againſt the princess. Butt where they looked up to God, and ex- 
pected his favour in their counſells, they were proſperous : wherof 
the ſcripture affordes many inſtances *, This was the conſtant prac- 
tiſe of Moſes, Joſhua, the judges, and good kings; and, of all the 
prophets, and ſervants of God : to aſke councell of him; and to 
expect his favour, in all their conſultations in their weighty mat- 
ters. The many inſtances wherof are not unknowne to thoſe, who 
are verſed in the holy ſtory : and the manner of the Hebrewes con- 
ſulting of Cod, by the urim, and thummim; and expecting his 
favour thereupon *. David, when the great aſſembly of the people 
came to him, to Hebron, to make him king; the firſt thing done 
in this common councell is: David maketh a league with the el- 
ders, and that before the Lord, favente Deo;” and then they 


annoint him king". And when he conſulted about bringing the 


o Pſal, xxxiii. 11. P Pro. xix. 21. 4 Iſa. xlvi. 10. =" Job 
it. 14-—Y. 16. * Judges, xvili. 5. & xx. 18. 1 Sam. xiv. 37, &c. 
t Schiccardus, jus reg. Hebræor. c. 1, p. 11. Seld. de ſyn. "2 Sam. v. 3. 
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288 Vy the favour ok God, C. LXXXIX 
arke from Kirjahjearim ; this, being for God, had the favour of God 
upon it : the thing ſeemed right in the eyes of all the people ; and 
the arke was brought up to Jeruſalem, with great ſolemnity, and 
rejoycing. His ſon hcid a councell, about the ſame buiſnes, the 
bringing of the arke of God into the temple which he had built, 
and the dedication of the temple ”. This being for God, his favour 


was upon this councell; it was unanimous, and executed with 


great joy, and gladnes. And the approbation of it by God ap- 
peared in a ſpecial manner; the clowd, and the glory of the Lord 
filled the houſe of the Lord. And this councell, “by the favour 
of God,” had a bleſſed concluſion : „the king bleſſed all the con- 
gregation.” And © they feaſted, and rejoyced togither ; and on 


the eight day, he ſent the people away, and they bleſſed the king. 


And where the king, and people, expect “ the favour of God” upon 
their councells : they will bleſſe one another, and God will bleſſe 
them; and it will be with them, as it was with the men of Iſrael 
in this text. They went unto their tents, joyfull, and glad of 
heart ; for all the goodnes that the Lord had done for David his 


ſervant, and for Iſrael his people.” 


When Hezekiah held a common councell with the princes, 
and people,” about the buiſnes of God, the keeping of the paſſe- | 
over ; all agreed to it, and eſtabliſhed a decree for it. And the 
concluſion was, the prieſts and levites bleſſed the people, and 
their voice was heard; and the prayer came up to his dwelling 
place, even unto heaven v. | | 


The diſciples of our Saviour meeting with 120 perſons, who had 
received the faith of Chriſt ; after prayers, and ſupplications, and 


» x Chron. xiii. 12,1 Ki. viii. 1. 2 Chron. v. 2. | * v. IO, 11. 1 Ki. 
viii. 14. v. 66. 7 2 Chron, xxx. — v. 5. v. 27. | 


* . : expounding 


C. LXXRIX By the favour of God, 289 
expounding of ſcripture in that common councell : they went to 
chooſe an apoſtle in the place of Judas, to be a fellow labourer with 
them in the worke of Chriſt, And there it was ſaid, that “of 
theſe men which have accompanied with us, all the time that Jeſus 


went in and out among us, be ordeined to be a wittnes with us of 


his reſurrection. And they appointed two, Joſeph, and Mathias: 
and they prayed the Lord, (who knowes the hearts of all men,) to 
ſhow whither of theſe two he had choſen ; that he may take poſ- 
ſeſſion of his miniſtry, and apoſtleſhip, And they gave forth their 
lotts, and the lott fell uppon Mathias, and he was numbred with 
the 11 apoſtles *.” Heere is a way worthy the imitation of the 
proceedings of a councell; and the buiſnes being wholly “ for 
God,” he vouchſafed his favour and bleſſing to it; for the increaſ- 
ing of his owne honor, and the kingdome of his deare ſon. A 
like aſſembly, and common councell, was that where the twelve 
called the multitude of the diſciples togither ; and propounded to 
them, to “ looke out among themſelves, + men of honeſt report, 
full of the Holy Ghoſt, and wiſdome, to be deacons—the faying 
pleaſed the whole multitude, and they choſe the 7—and the word 
of God increaſed *.” So when the diſſention was touching circum- 
cifion ; © the apoſtles and elders came togither, (in common coun- 
cell) to conſider of this matter.” Which was for God; and he 
therefore ſo favoured them, that they determined the controverſy; and 
ſent choſen men, of their owne company, with letters to the churches 
of their reſolutions, which pacyfied the diſſention; and the goſpell 


was promoted *. 


That many of our Engliſh parlements have bin © with the fa- 
vour of God;” when their councells were for God, and his honor ; 


= AQs i. 14, 1 5, 16. 21.—v. 23.—v. 24.— v. 25.—v. 26. * Alts vi. 1, 2. 
==, 5.—V. 9. „Acts xv. 6. | | 
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and thoſe times were proſpered by him; appears in ſundry paſſages 
of our records, and hiſtories. This iſland is therfore ſtiled “ the 
firſt, of all the provinces, that received the faith by publique ordi- 


c 75 


nances, and conſent -.“ 


Some affirme the firſt plantation of the chriſtian faith heere, to 
have bin by St. Peter. Others, (perhappes more probably;) that 


St. Paul preached the goſpel heere. Others mention the comming 
hither of Mary Magdalene, Lazarus, and Martha. And ſome 


hold, that the Druydes preached the goſpell here. All theſe, or 


any of them, were very early appearances of the light of the goſ- 
pell; and ſhew the favour of God then to be with us, and our com- 


mon councells; by whoſe ordinances, and publique edicts, the ſame 


was imbraced*, Moſt doe agree, that Joſeph of Arimathæa, who is 
ſtiled an honourable counſellor, was the firſt preacher of the goſpell 
att Glaſtonbury ; and that after ſome time it was, by generall con- 
' ſent, received. And few, (except ſome popiſh authors, who in- 
deayour to invalidate the teſtimony,) will deny the receiving of the 
goſpell heere, by Lucius, the firſt britiſh chriſtian king; and that 
about the year after Chriſt 185, and by the «© councell of his king- 
dome.” About the year 464, Aurelius Ambroſius, having defeated 
 Hengiſt, called the conſuls, and princes of the kingdome to Yorke 5 
and there, by common councell, ordeined the reſtoring of the chriſtian 
religion; and, rebuilding of the churches, which the pagan Saxons 
had diſtroyed. 


© Marcus Sabellicus, in Ennead. 4, I. 5. Bale Vot. 1. 2. Bede hiſt. Angl. I. I. c. 4. 
1 Metaphraſtes, cent. 1. pt. 7. diſt. 8. Gildas de Con. Brit. Sophronius, ſerm. 
nat. Theod. I. 9. Origen. in Ez. hom. 4. Tacit. annal. I. 14. Cæſar's com. l. 6. 


Hector Boetius, chron. |. 2. e Mat. Weſtm. Galfr. Mon. Ponticus 


Verunnius——Bp. Jewell. Foxe, Acts and monuments, | Bp. Uſher antiquit. eccleſ. 
Brit. per concilium regni. Mat. Weſt, Hen, Hunt. Galfr, Mon, Convocavit 
conſules, et principes, regni. — 


King 
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'King Ethelbert, about the year 607, is ſayd to be the firſt Saxon 
chriſtian king by the councell, and conſent, of his people :” and 
he reigned 56 years, in great proſperity. The firſt law. that he 
made, by the counſell of his wiſe men, was for God, his church, 
and miniſters *.” | 


All the charters of the ſaxon kings, made in their parlements, 
graunting lands to monaſteries, were with great devotion ; and are 
ſo remembred by our hiſtorians. The ſame is noted of thoſe com- 
mon councells, which graunted “ circſett*,” and tithes, unto the 
churches : and, that thoſe times were of all others the moſt proſ- 
perous, eſpecially as to the clergy. And ſurely in the faxon lawes, 
yett extant, are to be found more expreſſions of piety, and devo- 
tion ; more of ſcripture, and duety to God ; than in ſome others of 
a later edition. 


Kenlis, a proſperous king of the weſt Saxons, received the faith 
by common councell, and aſſent, of his people,” baptized with 
him. And king Sebert, of the weſt Saxons, and his people, by 
c mutuall conſent” imbraced the goſpell; and proſpered. Edwin 
king of the Northumbers, uppon the perſwaſion of Paulinus, called 
a common councell, to adviſe uppon it : and the nobles, elders, 
counſellors, and wiſe men debating it, and giving their votes ſor it ; 
« the king and his councell, and people,” received the faith; and 
injoyed with it both outward, and inward proſperity, and comfort b. 


In almoſt all the preambles to our printed ſtatutes, it is rehearſed ; 
© to the honor of God,” &c. Many paſſages of the like nature 


Bede, hiſt. Angl. J. 2. c. 5. & Hen. Hunt. &c. Spelman. concil. tom. 1. p. 127. 

 Cyric-ſceat, eccleſiæ cenſus. Benſon. Sax. vocab, (M) b Bede hiſt, 
Angl. 1. 3. c. 7. Bede, l. 2. c. 3. Spelman, concil. p. 127. Bede, |. 2. c. 12, 13, 
14. Mat. Weft. Malmeſb. Huntingd. &c. 
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292 By the favour of God. C. LXXXIx 


might be remembred in other times. The chiefeſt wherof are thoſe 
memorable acts of our parlements, in E. 6. and queen Elizabeth's 
time; wherby the glorious light of the goſpell was cleered from 
many dark errors of the practiſe of former ages; and brought to 
appeare in its owne brightnes and luſtre, by the bleſſed reformation 
by thoſe parlements begunne, and ordeined; and by ſucceeding par- 
lements, in king James and king Charles I. their reignes, happily 
propagated: for which poſterity will have cauſe to bleſſe God; and 
their memory will be pretious. Nor doe we read of any times 


more proſperous than thoſe were; untill it pleaſed God for our ſins, 


and abuſe of his mercyes, to viſit theſe kingdomes with his late 
heavy judgement of the ſword, and civill diſcorde. And whoſoever 
ſhall take the paines to looke into divine, and humane ſtories, (too 
many bleſſed be God to be heere inſerted;) will find “ the favour 
of God,” uppon all thoſe councells which have acted for God, and 
for the promoting of the goſpel of his ſon. 


The græcian ſtories relate an e zeale in thoſe people, 
in ſacrificing to their idol gods ; and conſulting their oracles, uppon 
all great affayres, before they undertooke them: wherby they held 
themſelves more proſperous. Xenophon makes this piety the foun- 
dation, in Cyrus, of the 288 monarchy: and * ſaith, it 
« made Alexander great.“ 


Cicero acknowledgeth, that the Romans did not conquer ſo much 
by their numbers, ſtrength, policy, and arts: as © by piety, and 
religion; and by this only wiſdome, that they perceived all things 
to be governed by the deity of the immortal gods.“ Their ſacri- 
fices, and augures, are teſtimonies heerof; which preceded their in- 
gagement in any great affayre: nor would they permit the ſenate 


3 Sed pietate, ac religione, atque hac una ſapientia, &c. | 
AY 


C. LXXXIX | By the favour of God, 293 


to ſitt in any place, butt the temple. How they proſpered, in their 
blind piety ; their ſtories teſtify *, | 


After the preaching of our Saviour to the world, we reade of the 
councells held by his apoſtles, and their diſciples ; whereby much 
peace to the primitive times, and the propagation of the goſpell 
was, by the favour of God, promoted. And many pious councells 
were in the antient times held in this iſland ; which are collected, 
and publiſhed by perſons of great learning, and induſtry". And it 
is obvious in all ſtories, that where © the favour of God” was the 


end aimed att by publique councells; his bleſſing went along 


with them. 


The Netherlanders never thrived more, than ſince they received 


the reformation of religion by publique edict. The like is noted of 


the Swedes; ſince their rickſdagh, by publique act, received the 


proteſtant religion. The like, ſome note of Scotland. This will 
be found an infallible trueth, in all places: that when their pub- 
lique councells ſhall aime att God's glory; and the intereſt of Chriſt 
ſhall be promoted by them; they will have © the favour of God” to 
goe along with them; and to Ne all ſuch bleſſed councells. 8 


* Roſinus, de antiquit. Rom. "A 6. p. 280; 155 TE Spelman concil. Dr, Uſher, 
primate of Armach, | 
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294 Shall happen to be'ordeine. — C. xc 
r. * 


Shall happen to be ordeinen. 


HE members of parlement are not, before hand, to make 

any compacts, or undertakings, what they will doe, or not 

doe. Butt what ſhall be propounded-among them, when they are 
mett togither ; that is to be conſidered by them, that they are 
to- deliberate uppon. And after a free debate, in full parlement ; 
as their judgements ſhall be ſwayed by reaſon, and as God ſhall putt 
it into. their hearts, ſo they are to ordaine ; and therfore it is ſaid; 
_« ſhall happen to be ordeined. The members come not to parle- 
ment prepared, or beſpoken beforchand ; butt as free counſellors, 
to give their yotes, as their reaſon ſhall be ſatisfyed; as they judge 
will moſt conduce to publique good. And the word © ordaine” is 
proper for all their determinations; either of advice, or which 
are judiciall, or legiſlative. We find the word © ordinances” often 
uſed in our bookes of law, and in the records of parlement, in 
ſeverall ſences. 


Littleton gives us the etimology of the word, where he faith : 
that ! ſometimes an aſſiſe is taken for an ordinance; that is, to putt 
certaine things into a certaine rule, and diſpoſition ; 3 as an ordi- 
Nance which 1 is called the aſſiſe of bread, and ale.” And, in the co- 


ment 


C. XC Shall happen to be ordeined, 295 


ment uppon this place, many ordinances of the like nature and 
appellation are remembred *. | 


The king, and his councell, uſed to make ordinances ; butt it 
ſeemes they were not binding, unles confirmed by parlement. 
Therfore in E. 3. time, it was enacted*; * that all ordinances 
made by the king, and his councell, ſhall be by all the king's officers 
executed— and other ordinances are there repealed.” 


And the commons petitioning R. 2 *. that * againſt the horrible 
vice of uſury, practiſed as well by the clergy as laity.; the order 
made, by the major of London, may be executed throughout the 
realme : the king willeth, that thoſe ordinances be viewed; and if 
the ſame be found to be neceſſary, that they be affirmed.” And in 
H. 5. time it is (enacted *, © that the king, by his councell, ſhall 
have power to make ordinances touching the coyn, to indure to the 
next parlement.” The lords made ordinances touching H. 6. and 
the duke of Yorke; to which the king aſſented: and it is enacted 
in R. 2. time, that ordinances made for Norwich, by the citti- 
zens, ſhall be confirmed ; ſo as they be profitable for the king, 


and people.. 


There ſeemes to have bin apprehended ſome difference betweene 
acts, and ordinances: as where the king willeth, that the peti- 


tions of the commons 50 E. 3. be made in acts; for that ſome 


affirme them to be butt ordinances, and no acts.“ And where the 
chancellor demaunded of the whole eſtates, ** whither they would 


2 Sect. 234. Aſcun foits aſſiſe eſt priſe pur un ordinance ſ. pur mitter certaine 
choſes en certaine rule, et diſpoſition : ſicome ordinance q'eſt appel“ aſſiſa panis, et 
cerviſiz. 350 E:. 3. rot. parl. n. 13, 14. 14 R. 2. rot. parl. n. 24. 
22 H. 5. rot. parl. n. 12. 2309 H. 6. rot. parl. n. 27. 2 R. 2. rot. parl. n. 39. 

1 R. 2. rot. parl. n. 56. 5 


have 
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Shall happen to be ordeined. C. xe 


have ſuch things as they agreed on, to be by way of ordinance, or 
of ſtatute;” who anſweared by way of ordinance, for that they 
might amend the ſame att their pleaſure:“ and ſo it was?. And 
although ſuch „ ordinances as were made. by the great councell, 

(wherof there is a rolle 27 E. 3.) were afterwards confirmed by 


296 


| parlement; and ordinances by the king, and his councell, were 


not obſerved ; and ſometimes the commons were to view the ordi- 
nances before they were confirmed ; and that no ordinance was to 


be made att the petition of the clergy, without aſſent of parle- 


ment :” yett generally ordinances, made by parlement, were taken 


to be of the ſame force with acts of parlement*, The which never- 


theles was oppoſed by the clergy, uppon this occaſion. The pre- 
lats, in the time of arch biſhop Stretford, made a canon, for the 
payment of tithe of all wood : butt in the parlement, with which 
that convocation was held, the commons petitioned, that none 
might be impleaded for tithe wood, butt where it uſed to be paid ; 
and in the year following, complayned againſt that conſtitution. 
Three years after this, they petitioned againe, butt had no remedy : 
and being ſtill vexed by that conſtitution, they petitioned, that a 
conſultation might not be graunted [in] that caſe, uppon a prohibi- 


tion; butt that was denyed. Butt uppon new petition of the lords, 


and commons, in 45 E. 3. the printed act was made which gives 
a prohibition, in caſe of demaund of tithes of ſylva cædua. Yett 
the clergy were not fo contented ; butt ſtill troubled the laity for 
tithe wood, under pretence, that this was not a ſtatute, butt an 
ordinance: which is recited in the petition of the commons, 47 
E. 3; who pray the king “ to affirme that ordinance, for a 


£ 37 E. 3. rot. parl. n. 38. k 27 E. 3. rot. parl. n. 1. Ib. 28 E. 3. n. 16. 
21 E. 3. rot. parl. n. 16. $5. R. 2. rot. parl. n. 23. 51 E. 3. rot. parl. n. 46. | 
3 17 E. 3. rot. parl. n. 28. 18 E. 3. ib. n. 9. 21 E. 3. ib. n. 48.—25 E. 3. ib. 


ſtatute,” 
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ſtatute, to indure in time to come. And they put in a bill after- 
wards: that * no ſtatute or ordinance be made, att the petition of 


K 53 


the clergy ; butt by aſſent of the commons *. 


Butt generally the word “ ordinances” was taken for the ſame 
with acts of parlement, and ſtatutes ; and had the ſame force as ſta- 
tutes had ; and were paſſed by the like conſent of the king, lords, 
and commons in parlement: wherof there are many inſtances in 
our rolles of parlement, and in other records, which are not neceſſary 
to take up much of our time; butt are extant in the records, for 
thoſe who ſhall thinke it materiall to looke into them. And if 
there be any difference between an ordinance, and a ſtatute, as ſome 
have collected; it is butt only this: that an ordinance is butt tem- 
porary, till confirmed, and made perpetuall ; butt a ſtatute is perpe- 
tuall at firſt, and ſo have ſome ordinances alſo bin. And the ſame 
acceptation, which it hath with us, is given to it in other countryes, 


where an ordinance doth ſignify a lawe: as in that edi& of H. 3. 


of France, where the king doth ** fay, appoint, and ordaine,” the 


precedency of thoſe of the bloud, before the other great lords of 


France n. And the French call it ordonnance ; the Italian, ordi- 
manza; the Spaniſh ordenenza; the Germans, ordnung: and Sue— 
tonius uſed the word „ ordinatio, for the governement of a 


province _ 


k 47 E. 3. rot. par}, n. 21. D'affirmer la dite ordinance pur eſtatut. 51 E. 3. ib. 
n. 46. 1 15 E. 3. rot. parl. n. 13. 21 E. 3. n. 6. & 8. & 16. & 24. & 60. & 
28 E. 3. n. 1. & 5. & 37 E. 3. n. 11. & 51 E. zun. 79. , $oR. 2. 
n. 34. & 73. & 11 R. 2. n. 23. 48. 14 R. 2. n. 21. 15 R. 2. n. 28. 16 R. 2. 
n. 8. 17 R. 2. n. 25. 21 R. 2. n. 21. & 89. 1 H. 4. n. 14% 2 H. 4. n. 15. 
& 14 E. 4. n. 10. n Tom. 2. J. 1. tit. 5. des edits des roys. Diſons, 


ſtatuons, et ordonnons, &c. n In Neron. c. 40. 
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We meet with it in almoſt all our acts of parlement ; and ther- 
fore it would be impertinent to recite any of them. And it is the 
conſtant word to this day in the enaQting part; be jt enacted, and 
ct ordained,” by this preſent parlement, &c. ; and moſt of the præ- 
ambles of our acts of parlement, doe call them * ordinances.” 


$ 


CHAP. 
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E HA W Fe an 


Dppon the ſaid atfayres. 


— 


1 E former notes upon the * affayres of parlement, were 
of ſuch as are conſultative : the intertainment of this chap- 
ter may be of judiciall affayres; reſerving thoſe that are legiſlative, 
unto another place. 


The judiciall “ affayres” of parlement are more capable of 
bounds than the other : yet may be extended, (as pleaſe the judges,) 
to all matters both civill, and criminall, either in the firſt inſtance ; 
or in the dernier refort, by writs of error, and appeale. Butt it 
hath bin the wiſdome of parlement, in ſettled times, not to inter- 
taine originall cauſes, or to judge of titles or private controverſies ; 
butt uppon adjournements to them, for difficulty; or complaint of 
parties, for injuſtice. And this judiciall power hath reſided in the 
houſe of lords; before whome the writs of error doe lye, and the 
records of inferior courts are removed upon occaſion, Butt the 
lefler either houſe doth intermeddle with private rights, and cauſes 
originally ; the more they purſue the example of their aunceſtors, 
and the grounds of the law: which gives not the power of ordi- 
nary judgements either to king, or parlement ; bicauſe the power is 
too high, for private ſubjects to complaine, in caſe they have not 
right. Butt the king's judges are ſworne to doe right; and lyable 
to queſtion, if they doe wrong: and therfore the law hath wiſely 
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placed in them, the deciſion of ordinary cauſes in the firſt inſtance; 
as moſt agreeable to the people's right, and freedome. And many 
alive can teſtify inconvenience, when it hath bin otherwiſe. 


This judiciall power, in the publique councell of the nation, 
hath bin, from the beginning of our governements. Such judges 
were the old druydes, in Brittaine ; who (as Cæſar teſtifies) did 
« determine all publique and private controverſies. If any crime 
be committed, if any murther be done, if any difference be about- 
inheritances, or bounds; they both determine them, and ordeine 
rewards and punithment *. And all were obliged to performe, and 
ſubmit to, their Judgements., 


This judiciall power, in the Saxons times, appears in our ſtories, 
and in their acts, to have bin exerciſed by their Wicena gemoref ; 
wherof two eſpeciall precedents are remembred. One of a civill 
proceeding under Eldred, ſon to Edgar, about a title of lands; and 
another caſe of criminall proceedings againſt earle Godwin, under 


king Hardicnute *, and in the confeſſor's time: and frequently, the 


thanes, or barons, then gave judgements oo complaints, and 
ſuits, touching civill nghts. 


Horne deſcribes the judiciall power of our parlements. That 
the king hath companions, to heare, and determine, att his parle- 
ments, „all the writs and plaints of the king, of the queen, and 
of their children; and eſpecially of thoſe wrongs, wherof one can- 
not otherwiſe have common right ©.” Which latter part is eſſentially 


De omnibus publicis, privatiſque, controverſiis conſtituunt. Si quid eſt admiſſum 
facinus ; ſi cædes facta; fi de hæreditate de finibus controverſia eſt ; iidem decernunt, 
præmia pznaſque conſtituunt. d 2 Tit. hon. Seld. f. 633. © Mirroir 
de juſtice, c. 1. § 2. Touts les breves, et plaints de torts, de le roy, de la 


royne, et de leur enfans; et d'eux eſpecialement, de qui l'on ne poit auer autrement 
common droit. | 


proper 
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proper for the parlement; when common right cannot be had, 


either for difficultie, or otherwiſe, in the inferiour and ordinary 


courts of juſtice. 


Bracton to the ſame purpoſe, ſaith, that if the like caſe hath not 
happened before; and be obſcure, and difficult to be adjudged ; 

then the judgement ſhall be reſpited untill © the great court, (that 
is the parlement ;) and there, by advice of the court, ſhall be 


determined ©,” 


Fleta, to the ſame purpoſe faith of the parlement. That there 
are determined the doubts of judgements; and for new wrongs, 
new remedies be ordained :. and every one hath Julien according to 


e 9, 


his merit ©. 


Britton faith, in the perſon of the king: We will that our 


4 39 


court do judge, as the earles, and barons doe in time of parlement *. 
And undoubtedly, to this day, the earles, and barons, (the houſe 


of lords,) determine cauſes adjourned thither by the judges, for 


difficulty ; or brought thither by the parties, by appeale, or by. a 
writ of error. 


The 70 elders gathered by Moſes, by the commaund of God, in 
the inſtitution of the great ſanhedrim ; although before, while they 
were in Ægypt, and were elders there, yett they were then in 
Place and office of councell only ; butt not in the authority of judg- 


à L. 1. c. 2. n. 7. Uſque ad magnam curiam; et ibi per concilium curiæ ter- 


minetur. eL. 2. c. 2. Ibi terminate ſunt dubitationes judiciorum ; et novis 


injuriis emerſis, nova conſtituuntur remedia; et unicuique juſtitia, prout meruit. 
F. 41. Volons que noſtre court ſoit judge; ome counts, et barons, en temps 
de parlement. | | 


ing, 
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ing, which now they did receive, and are made * gods, that is 
judges. And Schiccardus faith of the judicial] power of the ſanhe- 
drim ; that © they exerciſed great authority, as almoſt wholly poſ- 
ſeſſing the cognizance of civill cauſes *,” Bertram gives the fame 
verdict of the ſanhedtrim's power; that, * it ſeemes, they had cog- 
niſance of the greater judgements',” And Menochius agrees; 
that the people did fo acquieſce in their decrees, that there was 
| no appeale to Moſes x. It was called, by their owne authors, the 
greateſt tribunall of the nation; and, the higheſt of ordinary courts 
of juſtice.” And that © nothing at all, either of commaund or 
juriſdiction, was wanting to this moſt eminent conſiſtory '; and the 
elders therof were plainly, (faith our antiquary,) univerſall pre- 
| biters, or elders, indowed as well with the office of teaching, as of 
judging, all cauſes“.“ | Ex 


That the græcian publique councells had the judiciall power, in 
them, appears by that counſell of Ariſtotle to the magiſtrates, and 
ſenators ; advifing their ** judgements to be according to written 
rules, and according to lawes".” Which way of judgement, both 
in publique councells, and in inferiour courts of juſtice, will be 
found more for the good both of magiſtrates, and people ; than 
judgement according to the conſciences of good men,“ which 
are not every where to be found. And Solon is faid to inſtitute the 


* Grotius ad Num. xi. & in Math. v. 22. & in Luc. x. Paul. Fag. in Num. xi. 16. 
Præerant conſilio tantum: non judicandi poteſtate, quam mox accipiunt, fiuntq; 
BIOS Jus reg. Hebræor. c. 4. p. 91. Magnam poteſtatem exercebant z | 
civilium quippe cauſarum cognitionem pene ſoli poſſidentes. Bertram. p. 63. 
Videtur de gravioribus judiciis cognoviſſe. k L. 1. col. 3. Omnes ita eorum 
decretis adquieviſle, ut ad Moſen non revocarent. 1 Miſna tit. Sanh. c. 1, 2. 
Nihil omnino five imperii, five juriſdidtionis, eminentiffimo huic conſiſtorio deerat. 

= De ſynedr. Seld. I. 2. p. 282. Plane erant univerſales preſbiteri ; ſeu munere 
tam docendi, quam judicandi, univerſum donati. * Ariſt. polit. I. 4. p. 509. 
& J. 2. p. 193. o Secundum arbitrium boni viri. . 


6 = ſenate, 
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ſenate, in Athens, who “ had the power of Judging of all crimes ®*.”. 
I ſuppoſe he might mean the councell of the areopagite, who had 
this power; and by ſome are held to have bin inſtituted, before the 
jewiſh ſanhedrim; yett perhappes might have ſome addition, or 
alteration, from Solon. Euſebius gives it the ſame time of inſti- 
tution, with the great ſanhedrim. The wordes are : © that about the 
ſame time, when the 70 judges of the Hebrewes were conſtituted ; 
then were alſo inſtituted, among the græcians, the judges areopa- 
gites; who judged as well criminall, as civill cauſes“.“ Jacobus 
Capellus is of the ſame judgement : © about that time, (faith he,) 
in a place called the Pagus Martis, was conſtituted the ſanhedrim 
of capitall cauſes ; the which from that place was called the coun- 
cell, or tribunal, of the areopagites. And the great antiquity, 
and judiciall power, of this councell is alſo confirmed by a famous 
marble monument, belonging to the honourable houſe of Arundell. 
Butt I ſhall paſſe over theſe curioſities, though much more might be 


noted of them, 


In Rome the judgement, and care of puniſhment of all crimes, 
as treaſons, conſpiracies, witchcrafts, homicides, &c. belonged to 
the ſenate *. 


In the german diette, Grotius affirmes : that“ it was lawfull, 
in the councell, to accuſe any one; and that alſo in capitall 
cauſes And if ſo; they had the judiciall power in them. Ano- 

P Gothofred, I. 2. p. 699. Euſeb. in Chron. Sub idem tempus, quo hi 


ſeptuaginta judices Hebræorum conſtituti ſunt ; inſtitutos eſſe apud Græcos, judices 
De an. m. 2487. In pago Martis dicto conſtitutum 


areopagitas, qui. 
eſt ſynedrium cauſarum capitalium; quod, à loco, areopagitarum concilium, ſive 
din, diftum eſt, | Dionyſ. I. 2. Polybius, I. 6. t De 
antiquit. reipubl. Batt, f. 13. Licuit apud concilium accuſare quoque, et in diſerimen 
capitis 


| ther 


wants oo Al.” 


ſuffered condemnation of death, baniſhment, 
did hold fitt to judge. Du Haillan concurres in this; that in the 


r TT re 4, 
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ther of their countrymen holdes, that © in-cauſes which concerne 
the perſons, honor, and inheritance of the princes and ſtates of the 
empire; the emperor cannot give judgement without the princes 
of Germany as aſſiſtants to him.” And if ſo; then this councell is 
the ſupreame tribunall, for judiciall affayres *. | 


If we ſtarch into the moſt antient councells af the druydes, in 
Gaule; they are ſayd * to doe right univerſally to the Gaules, who 
ſubmitted to their judgements, as to decrees of ſenate ”,” 


We find, in our records, too great a number of judgements given 
in parlement, in caſes of treaſon, and publique crimes : wherby 
many peers, and others, have loſt their lives. The like is noted in 
the publique councells of Gaule, in -the time of the druydes, by 
the ſame author. If there were any queſtion of any great perſon, 
who had conſpired againſt the publique liberty, or had aſpired to 
tirrany, in his commonwealth, by the ſentence of the eſtates he 
Kc. as the councell 


aſſembly of the eſtates were antiently determined the differences 
of the great princes : and chiefly of thoſe, «© who were accuſed of 
treaſons, rebellions, and capitall crimes” ;” and the controverſies 


between biſhops, and abbots, &c. all of them judiciall affayres. 


» Millerus, c. 20. p. 205. Imperator, in cauſis quæ principum, ac ordinum imperii 
corpus, honorem, et feuda concernunt ; non niſi cum principibus Germaniz, tanquam 
aſſeſſoribus, judicare debeat. v Paſquier recherches, f. 7. Univerſellement 
aux Gaulois, les quels ſe ferment a leurs ſentences, comme aux arreſts. 

x En quelles, (Sil eſtoit queſtion de quelque grand perſonnage qui euſt conſpire 
contre la libertè du public; ou aſpire a tirranie de ſa republique z) par la ſentence des 
eſtats il ſuffroit condemnation de mort, baniſſement, &c. | F. 180. Qui 


eſloient accuſez de trahizons, rebellions, et crimes de leze majoſté. 


1 2 


In 
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In Mantua, they have the like judiciall power in their publique 
councells, wherof Go hofred thus relates; that © the duke hath 
his ſupreame ſenate, or councell ; which ſenate judgeth of ail things 
in cauſes concerning juſtice; neither is there any appeale from 
them. And this dernier reſort, or laſt appeale, is incident to the 
nature of all ſupreame publique councells ; elſe they. hardly deſerve 
the name of ſupreame, which carryes with it the laſt appeale, as 
neceſſarily belonging to it, and an eſſentiall power of it; and con- 
ſequently, judiciall affayres are part of the buiſnes of thoſe councells. 
So it is in thoſe already noted; the like might be ſaid of the ſupreame 
councells of Spayne, Italy, and moſt kingdomes of Europe. | 


In Sweden. an appeal lyes, from all inferiour judicatories, to the 
rickſdagh, which is the ſupreame. And being judges, they can- 
not too often meditate uppon that excellent councell given to 
Moſes, by his father in. lawe, for the choyce of judges; © that 
they muſt be able men, ſuch as feare God, men of trueth, hating 


covetuouſnes *.” The vulgar latin, and the greeke ſay, „men of 


power“ .“ The ſyriack faith, men of courage.” Onkelos is 
„ men of virtue; with which the ſamaritan verſion agrees. The 
ſeptuagint renders them. © juſt men hating pride:“ and the ſyriack 
faith, © hating a bribe, and deceit.” All the verſions are good 
rules for. magiſtrates, and counſellors, who are judges: fo is the 
charge of king Jehoſhaphat, to his judges. Take heed What 


ye doe ;. for yee judge not for man, butt for the Lord, who is with 


you in the judgement. Lett the feare of the Lord be uppon you ; 
for there is no iniquity with the Lord our God, nor reſpect of per- 
ſons, nor taking of guifts *.” | 


z P. 510, ——Habet ſupremum. ſuum ſenatum, five concilium ; qui ſenatus de om- | 


nibus rebu; julicat, in cauſis concernentibus juſtitiam; nec datur ab eo provocatio, 
2 Ex00., xvii. 21. bViros potentes, 2»Jea; duvurus. © 2 Chron. xix. 6, 7. 


Vol.. II. ME CHA P. 


e a Mr dt \ 
e X ou 
$258 


* 


2 


= 
as 


* 83 
% At 
—_ — 
Ye: 
habe 7 


- > 1 1 ER $64 * - : 
% —— +, 0-2 ets p mY 
- * — — 


ns 


2 pk, — * 
N 
— 


CID 
A e ee e 
TRIS 3 


22 
8 


il 
7 2 
— 6 2 
* 
1 
IS 
Wis i 
—_— 
[27 1 
4 * 
4 2 
3 
1 
{5 4 
8 
+4 do 
= 
4 1 
"> "= 
2 s - * 
1 
* 5 
io 
© 
PE | 
„ 
* 
i F 
4 
+ * 
% 
5 
>" 
2 1 
7 4 
{© 
1 
* 0 
* ? 
* 416 
x 7 * 


N 
LB 
2 
. 
3 
. 


* 


* 
— cen" 
N. 
4 nr 2 


4” = 
4 
ES 
$1 * 
4: 
..4 2 
— 1 
3 7 
3 „ 
1 1 
H _— 
„ 
925 
33 
4 WE 
* 9 n 
3 12 
y k 
* #1 
þ 7 1 
ER 
- = 
ILY 
* % 
F 
4 BY 
AX = - 
1 
= \ 
A _ 
I 9 
4 > 7 
1 
_ 
_ 
Wo 
+ FI 
—_ 
1 4 
| 
+ 
7 
XY 
r 
_—. 
- == 
- o 
_: 
£0 2 
7 Fo. 
5 x 
1 
4 2 x 
5 N 
< 01 L 4 
A + 
> 
+4 7 x 
{ 4 
© 
TRY. 
- 2M 
1 
© 4 
© 48 
48 ! 
_ 
4 
_ 7 
_ Cy 
- = 
: X i 
J ES > ; 
= 
- 
4 
= 4 
1 
+ <4 5 
= 
2 4 4 
Ws * 
— 4 s 
* f 
« 
. XY bp 
* wal 
3 > N 
2 5 
= 2 * 
1 
1 
24 2 
_ .. 
FS ” 
3 8 
_— 
'F h 
FT. + 
3 
LE "38 
A : , 
; 2 
a 
= * 
74 2 
1 
8 * 
2 4 
+" 
4. $A 
-- 
_ 
2 <2. 
_ 
- FRM 
*W 
"x 
=” 
„ 
8 = t 
4 * 
Be 
1 0 
I 
* — N 
13 7 
— * 
FS & 
"FR 
* 4 
= * 
- © 


—— — " — 


* &m< — 


306 So that for detett. C. xc 
. xt 


So that for delett. 


HE electors in each countey, citty, and borough are thoſe 

who give the power, and parlementary authority, to their 
deputies; and they are by this writ to give full, and ſufficient 
power, for the diſpatch of the great affayres to be treated on. 
There © muſt be no defect; that is, their knights, cittizens and 
burgeſſes muſt want no power. According to which ſence the 
word is uſed by Livy; © that in defect, or for want of victualls, 


we rendered ourſelves unto the ennemy *. 
| The affayres of parlement are of greateſt conſequence to be diſ- 

patched ; and a defect of power wherby the diſpatch of them may 
be hindred, or retarded, would be of miſchievous conſequence ta 


the publique: therfore the writ commaunds, that * there be no 
defect. | 


I ſhall not heeruppon diſcourſe of that power in the electors, to 
give more, or leſſe, authority and power to their deputies, as the 
electors pleaſe: nor, of that point, whether the authority being 
given by them, it be not in their power to recall the ſame againe, 
when they thinke fitt; in caſe the actings of their deputyes be 
judged, by them, to be contrary to their good. Such queſtions as 

Lib. 4. Ut defectu ciborum dedimus nos hoſtibus. | 
| | theſe, 


C. XCIF So that for defoft, Joy 


theſe, and of the power in the people, are never ſtirred without 
ſome daunger, and trouble, likely to ariſe therby. It is no where 
to be found, that theſe queſtions have bin determined; or, ſuch 
powers executed, by the electors; only, by their indenture, to give 
full authority to their deputies: who have bin alſo ſo carefull, not 
to give diſtaſt to their electors; that they have anſweared, uppon 
new affayres to them propounded *, that * they were ready to aid 
the king's eſtate; only, in a new deviſe, they durſt not agree with- 
out further conference with their countrey, from whom they re- 


ceived their authority; and, deſired to know their pleaſure, 1 in the 


7 


perticular execution of it.“ 4 


19 E. 3. rot. parl. n. . 
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A P. Nei 


Of ſuch power. 


HE „ parlementary power” is vaſt, and generall : but the 

« power of each ſtate” is exactly deſcribed by the late king 

in his declaration, and anſwear to the 19 propoſitions, which is 
worthy the recitall ; and then to come to the“ power of all the 


2 7» 


ſtates togither *. 


The king's words are theſe, © There being three kindes of 


governement amongſt men, abſolute monarchy, ariſtocracy, and 
democracy; and all theſe having their perticular conveniencies, and 


inconveniencies : the experience and wiſdome of your aunceſtors hath 
ſo moulded this, out of a mixture of theſe ; as to give to this king- 
dome, (as farre as humane prudence can provide,) the conveniencies of 
all three, without the inconveniencies of any one ; as long as the bal- 
lance hangs even between the three eſtates ; and they runne joyntly 
on, in their proper channell, (begetting verdure, and fertility, in the 
meadows on both ſides ;) and the overflowing of either, on either ſide, 
rayſe no deluge, or inundation. The il! of abſolute monarchy is ty- 
ranny ; the ill of ariſtocracy is faction, and diviſion ; the ills of demo- 
cracy are tumults, violence, and licentiouſneſſe. The good of mo- 
narchy is the uniting of a nation under one head, to reſiſt invaſion 
from abroade, and inſurrection att home. Ihe good of ariſtocracy is 


Collection of remonſtrances, declarations, &c. p. 320. 


the 
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the e of counſell, in the ableſt ae of a ſtate, for the 
publique benefit. The good of democracy is liberty: and the cour- 
78e. and induſtry, which liberty begets. 


In this kingdome, the laws are jointly made by a king ; by a 
houſe of peers ; and by a houſe of commons choſen by the people ; 
all having free votes, and perticular priviledges. The governement 
according to theſe lawes is truſted: to the king; power of treaties, 
of warre and peace, of making peers, of chooſing officers, and 
counſellors for ſtate, judges for law, commaunders for forts 
and caſtles, giving commiſſions for rayſing men to make warre 
abroad, or to prevent, or provide againſt, invaſions or inſurrections 
att home, benefit of confiſcations, power of pardoning, and ſome 
more of the like kinde are placed in the king : and this kind of 
regulated monarchy, having this power to preſerve that authority, 
(without which it would be diſabled to preſerve the lawes in their 
force, and the ſubjects in their liberties, and properties,) is intended 
to draw to him ſuch a reſpect, and relation, from the great ones, 
as may hinder the ills of diviſion, and faction; and, ſuch a feare 
and reverence from the people, as may hinder tumults, violence, 
and licentiouſneſſe.” | 


Againe ; © that the prince may not make uſe of this high, and 
perpetuall power to the hurt of thoſe for whoſe good he hath it; 
and make uſe of the name of publique neceſlity, for the gaine of 
his private favourites, and followers, to the detriment of his peo- 
ple: the houſe of commons, (an excellent conſerver of liberty butt 
never intended for any ſhare in governement, or the chooſing of 
them that ſhould governe ;) is ſolely intruſted with the firſt pro- 
| politions, concerning the levyes of monies, (which is the finnews as 
well of peace as warre;) and, the impeaching of thoſe who, for 

their own ends, though countenanced by any ſurreptitiouſiy gotten 
2 commaund 


g10 Ot tuch power, c. XIII 


commaund of the king, have violated that law which he is bound, 
(when he knows it,) to protect; and to the protection of which, 
they were bound to adviſe him; att leaſt, not to ſerve him in the 
contrary. And the lords, being truſted with a judicatorie power, 
are an excellent ſcreen, and bank, between the prince, and people, 
to aſſiſt each againſt any incroachments of the other; and by juſt 
judgements to preſerve that law, which ought to be, the rule of 
every one of the three. The power legally placed in both houſes 
is more than ſufficient to prevent, and reſtraine, the power of ty- 
ranny. And the excellent conſtitution of this kingdome hath made 
this nation, ſo my years, both famous, and happy 3 ; to a great 
degree of envy.” | 


Whileſt each ſtate doe keepe themſelves within their true bounds ; 
the publique affayres proceede proſperouſly ; and the ſhip of the 
commonwealth, ſayling in a knowne courſe, by the bleſſing of God 
and direction of the great pilote, arrives in a fafe harbour. Butt 
when ſhe goes out of her courſe; when the limits of law, and 
knowne power, are exceeded: Polybius, of the Athenians, ob- 
ſerves, © that every man is of an humor by himſelfe ; ſome de- 
firous to ſaile on, others labouring to putt into harbour; ſome ſtrike 
the ſailes, others caſt bares into the water; one part drawing this 
way, the other to another kind of courſe; wheron immediate 
daunger inſueth ; and in hope to gaine land, they runne upon a 
rocke, and ſo the ſhip is fplit*.” Too ſad experience makes us ſen- 
cible of the trueth of Polybius his opinion; and of what his ma- 
jeſty faith, a little after the place before noted, in his anſwear to 
the parlement's propoſitions : * that all great changes are extreamly 
inconvenient; and almoſt infallibly beget yett greater changes, 
which beget yett greater inconveniencies ; and indeed ſeldome re- 
turne to the old channel, before a miſerable overturning.” 


» Poly bius, J. 6. 


„ 
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It will not, I ſuppoſe, be expected, that J deſcribe the power 
af parlement; it is too vaſt for a perticular recitall of it. Our 
bookes ſay, it may doe all things:“ and doubtles it is the ſu- 
preame power of this nation ; and can bind the perſons, eſtates, and 
liberties of all the people. It orders ſea affayres, and land affayres ; 
forein, and domeſtique. And although each ſtate hath its bounds; 
by law: yett all the three eſtates togither, the king, lords, and 
commons, have noe bounds ; butt, power to doe what they pleaſe. 


The buiſnes of the ſeas is, by our law, left to the ſpeciall care 


of the king; as a great, and honorable, part of his dominion: 
which is fully vindicated, by that excellent worke of Mare clau- 
ſum *; and hath bin both challenged, as a right of this crowne, 
both by our kings and parlements; and acknowledged, by our 
neighbour ſtates. John king of Sweden, in his letter to queen Eli- 
zabeth, deſiring leave for Olaus Wormius, a Swede, to carry mer- 
chandize into Spayne, faith; that * of neceſſity he muſt paſle 
through the ſea dominions of the queen *.” And this kind of paſ- 


ſage hath bin uſually denied to foreiners; for in many of thoſe 


paſſeports that have been graunted to the marchants of neighbour 
nations, by E. 1. during the warre between him and the French, 
this clauſe is uſually added: uppon condition, that they neither 
convey, nor cauſe any thing to be conveyed, to the French; nor 


communicate any thing at all to our enemies there, in any man- 


ner*.” The fame king's inſtructions are: © that his ſoveraignty by 


ſea be preſerved, with extraordinary care and diligence ;, as: belong- 
ing to him by antient right, as arbitrer and moderator of the lawes, 
and cuſtomes, and perſons, of ſuch as paſſe theria '.” | 


L. 2. Seld. mare clauſ. c. 15. 21. © [n Bibliothec. Cotton. an. 1587. 
A Maritimas reginæ ditiones pertranſire. | 24 E. 1. rot. parl. m. 5, 
25 E. I. pars 1. m. 2. 7. 16, &c. . f Faſcic, de ſuperioritate maris Angliæ, 


in arce London. 


King 
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King John, by his commiſſion, in imperiall termes requires : 
« that all kind of ſhips whatſoever, which could be found through- 
out the Engliſh ſea, ſhould be ſtayed ; and brought neere his ſhores.” 
The like commiſſion was in E. 3. time, intituled “ for the arreſt- 
ing of ſhippes; and in H. 5. and other times: by which the domi- 
nion of the kings of England, in theſe ſeas, appeareth *, 


The great recognition of this ſuperiority, and dominion, of the 
ſea to be in England, is by that record in the tower, in a bundle of 
parchements conteining ſome matters relating to the times of H. z. 
E. 1. and E. 3. in which are three originals, or coppyes of a libell, 
thus entituled. To you the lords auditors deputed by the kings 
of England, and France, to redreſſe the . to the people 
of their kingdomes, and of other territories, ſubject to their domi- 
nion by ſea, and by land, in time of peace and truce *, the pro- 
curators of the prelats, nobles, and of the admirall of the ſea of 
England, &c. as alſo of divers other nations inhabitants of the ſea 
coaſts of Genoa, Catalonia, Spayne, Almaine, Zeland, Holland, 
Friezland, Denmarke, and Norwey, and of divers other places of 
the empire, doe declare: that. wheras the kings of England, by 
right of the ſaid kingdome, from time to time wherof there is no 
memoriall to the contrary, have bin in peaceable poſſeſſion of the 


ſoveraigne lordſhip. of the ſea of England, with power of making 


and eſtabliſhing lawes, ſtatutes, and prohibitions of armes and of 
ſhips, &c. ; they complaine, that monſieur Reyner Grimbald, maſter 


of the navy of the king of France, (who. calles himſelfe admirall,) 


doth wrongfully aſfume, and exerciſe, the office of admirall in the 


did ſea of England, and.hath wrongfully taken the goods of ſeverall 


perſons att ſea,” &c. 


pars 1. n. 6. Sea, &c. A vous ſeigneurs, auditours, denutez, &c. . 


C. XCIII | Of ſuch} power, 313 


By this record all theſe nations, by their commiſſioners, doe 


acknowledge the ſuperiority, and dominion of England, in the ſea. 


And no nation can ſhow a greater recognition, and by ſo many 
princes and countryes, of the right, and dominion at ſea, pertain- 
ing to the crowne of England; to which the nations before men- 
tioned doe, by their procurators, all of them agree, and ſubſcribe 


unto it. 


. dominion. is challenged in the ſcottiſh ſea; as appears 

by the “ proclamation of king James, of Great Brittaine, prohibit- 
ing all foreiners to fiſh in the ſcottiſh ſeas, without leave ';” and, 
the © commiſſion of aſſociation of England, and Scotland, under 
king Charles I. for ſetting up the trade of fiſhing,” wherin I had 
the honor to be conſulted with by the great atturney Noy. 


Butt, to go higher; by ſome acts of the Scottiſh parlement, 
not ſo much new as revived, it is ordained. That all manner of 
fiſcheres that occupies the ſea, and utheres perſons quhat ſum ever 
that happenis to ſlay hering, or quihte fiſh, upon the coaſt, or 
within the iſles, or out; with the ſamen within the frithes z bring 
them, to free ports, &c. where they may be ſold to the inhabitants 


of the ſame kingdome ; quarby his majeſtye's cuſtomes be not de- 


ſrauded; and his hienes lieges not fruſtrate of the commoditie ap- 
pointed to them be God : under the pain of confiſcation, and tyn- 
ſell of the veſchelles, of them that cumes in the contrary herof; 


and, of eſcheiting of all their moveable guddes, to our ſoveraigne 


lord's uſe *.“ 


A ſcottiſh lawyer, ſpeaking of fiſhing in the eaſterne ſea of 
Scotland, faith ; “ that after a bloudy quarrell betweene the Scots, 


i Proclam. 6 Martii. 3 Jac« * Parl. 4 Jac. 6. c. 60, &c. & parl, 6 Jac. 6. 
c. 86. | 
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and Hollanders, about occaſions belonging to the ſea, the matter 
was compoſed in this manner: that in time to come, the Hol- 
landers. ſhould keepe att leaſt 80 miles diſtance from the coaſts of 
Scotland. And if, by accident, they were driven neere ; they paid 
2 certain tribute att the port of Aberdeene, before their return: 
and this was payd, in the memory of our fathers ; untill it came- 
to nothing, partly by the negligence of governors, and partly through- 
the boldnes of the Hollanders.'.” 


The ſeas further north were, heertofore, in ſubjection to the 
Danes, and Norwegians: butt afterwards, by agreement, it was 
annexed to Scotland againe, in the time of Ja. 3. who marryed 
the king of Denmarke's daughter; and had, with her, the iſles of 
Orcades, and Shethland. And fince that, the kings of Scotland have 
impoſed, by their aQs of parlement, tributes, or cuſtomes uppon 
fiſhermen, for fiſhing there“. 


This northerne ſea is of a large extent, waſhing the coaſts of 
Friezland, Iſland, and other iſlands belonged to the crowns of Den- 
marke and Norwey. And this ſea is alſo by ſome [acknowledged] 
as part of the dominion of the king of Great Brittaine. Albericus 
Gentilis applying that of Tacitus, in the life of Agricola; that 
« the northerne coaſts of Brittaine, having no land lying againſt it, 
are waſhed by the maine, and open ſea:” wheruppon, (faith Gen- 
tilis,) * you ſee how farre the dominion of the king of Great Brit- 
taine extends it ſelfe, towards the ſouth, north, and weſt *.” 


The like is acknowledged in a letter from the biſhop of Hola, 


in Iſland; to the paſtor of Harwich, in England: whoſe words are. 


1 Guliel. Welwodus de dominio maris. c. 3. m Johannes Ferrer, de Piedemont. 
Parl. 6. Mar. reg. Scot. c. 54. " In advocat. Hiſpan. I. 1. c. 8. Nullis 


contra terris, vaſto atque aperto mari 7 quam * regis Magnæ 


Brittanniæ imperium. 


2 | There 


c. XCIII Ot ſuch power: 375 


There is a report att this day, that you of Brittain, * whom I had 
almoſt called lords of the ſea,” have negotiations every yeare in 
Greenland *. : 


It is true, that the kings of Norwey challenged the dominion of 
thoſe ſeas by Ifland ; as appears by thoſe, (amongſt many other,) 
rare collections in MS. bookes, which my noble friend Sir Thomas 
Cotton furniſhed me withall. And heerwith agrees the ſtatute of 
H. 6. which * prohibits to viſite Iſland, Finmarck, and Halghz- 
land; in favor of the king of Norwey.” Butt there are divers letters, 
wherby the king licenſeth his ſubjects to goe to thoſe places; and 
att length that ſtatute of 8 H. 6. was repealed : and Major faith, 
ce that a fleet of Engliſh went every yeare to Iſland, bejond the ar- 
ticke circle, to catch fiſh”;” as they have done conſtantly to this 
day. And in the league between our king H. 7. and king John 2. 
of Denmarke it is agreed; that Engliſhmen, &c. may ſayle to 
the iſle Tyle, and fiſh there.” Tyle the old name of Iſland, and 
whence ſome ſuppoſe it to have been Thule. 


Hugh Grotius, uppon king James his inauguration, telles the 
world: | 


108 Though all great things a fall doe feare ; 
Yett James his power mult ftand : 
Being inlarged ; and compos'd 
Both of the ſea, and land *.” 


* Hackluyt's voyages, tom. 1. p. 590. Quos ego prope maris dominos appella- 
verim. eln Bibliotheca Cottoniana, MS, of treaties between England and 
Denmarke. Feeder. 3 H. 5. & temp. H. 6. & H. 7.——8 H. 6. c. 2. & rot. parl. 
n. 35.— 18 H. 6. rot. Franciæ. m. 16. 12 H. 7. & 1 H. 5. rot. Franciz. 
Stat. H. 8. c. 1. Major, de geſtis Scotor. J. x. (p. 22. edit. 1740. M.) 


q Licet omnia caſus 


Magna ſuos metuunt, Jacobo promiſſa poteſtas 
Cum terris, pelagoque, manet, &c. 


SFU < BIG 


316 Of ſuch power. C. XCIII 
He proceedes in his ſtraine to the king: _ 


« This bound unbounded is. Great Brittain 3 
Confined, by the ſhores of other lands: 

And all that may by winds, and Wr be W 
Is an acceſſion of ſo great a Crowne *, 


It is no ſmalle proofe of this Grereigntic that, by our parle- 
ments, cuſtomes have bin impoſed on ſhips of marchants, and of 
fiſhermen, paſſing theſe ſeas. As in R. 2. time an impoſition was 
layd, by the parlement, uppon every ſhip that paſſed through the 
northerne admiraltie *; that is, in the ſea from the Thames mouth, 
towards the north eaſt : as well marchants, as fiſhermen ; foreiners, 
as Engliſh. The title of the record is thus. This is the ordi- 
nance, and graunt, by the advice of the marchants of London, and 
other marchants towards the north; by the aſſent of all the com- 
mons of the parlement*.” It is ſaid to be * before the earle of 
Northumberland, and the major of London ©.” And the end therof 
is fayd to be, for the guard, and defence of the ſea, and the 
coaſts of the admiraltie of the north.” And the force, with which 
the officers were impowered, was two ſhips, two barges, and two 
ballingers fitted for warre. And they were “ to take of every fiſh- 
ing veſſell, for each weeke, of every tunne 6d” of every ſhip fiſh- 
ing for other fiſh than herring, for 3 weekes, of every ton 8d: and 
officers were appointed to compell this payment“. 


r Finis hic eſt qui fine caret. Que meta Britannis, 
Littora ſunt aliis : regnique acceſſio tanti eſt, 
Quod ventis veliſque patet. 


25 R. 2. rot. parl, pars 2. art. 38. in ſchedul, © C'eſt Pordinance, et 
graunte, par l'advis des marchands de Londres, et des autres marchands vers la north; 
par l'aſſent de touz les communs de parlement, V Par devant le count de 
Northumberland, et le major de Londres. „Pour la guard, et tuition, 


du mer, et coſteres, de Vadmiraulte de north. Item de prendre, de cheſcun veſſeau 
pcAoner que peſſent, &c, en un de cheſcun tonneight, vid. 
3 | Some- 
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Sometimes our kings gave licence to fiſh in theſe ſeas, as H. 6. 
to the French, and to other foreiners, for a yeare*; and ſometimes, 
for 6 moneths: and a fize, or proportion, was præſcribed for their 
fiſhing boates, or buſſes; not to be above 30 tons. In later times, 
leave was aſked of our admirall, for Frenchmen to fiſh for ſoles in 


the neighbouring ſeas, for their king's owne table; and this was 
frequent in their king, H. 4. time; as hath bin affirmed by ſuch 


as have bin judges of our admiraltie, and commaunders att ſea ; 


and that the ſhips of thoſe French were ſeized, as treſpaſſors up- 
pon the ſea, who preſumed to fiſh there without ſuch Kind of 


licence. 


In the eaſterne ſea, on the coaſt of Yorkſhire and there abouts, 
it hath bin an antient cuſtome for the Hollanders, and Zealanders, 
to obtaine leave to fiſh, by petition to the governor of Scarberough 
caſtle :. and this, for many years paſt, is affirmed by Cambden, in 
his Brittania ; and that the Engliſhmen have ever given them leave 
to fiſh, reſerving alwayes the honor, and priviledge. And it is, 
(faith he,) almoſt incredible, what a-vaſt ſum of money they make 
by this fiſhing; when our owne countreymen are negligent therin. 
The fame is atteſted by Hitchcocke, and other writers; and many 
of our records which teſtify their aſking leave, att Scarborough caſtle, 


to fiſh in thoſe ſeas ”. 


And, as leave hath bin graunted : fo, ſome times, fiſhing hath 
din prohibited in theſe ſeas. This appears by the letter of E. z. 
concerning the lawes of fiſhing, directed to his governors of ſeverall 
townes uppon the eaſterne ſhore, reciting: that he had “ given 
licence to fiſhermen to fiſh with ſhips, and boates, under 30 tons 


x 38 H. 6. rot. Franciz. m. g. et 14. Hitchcock's New year's guilt, 


edit. Lond. 1580, Gerard. Malinius, in lege mercator, c. 35. 
burden ; 


8 
8: 
1 


" Of ſuth power, c. xeon 


burden; any prohibition, or commaunds of ours whatſoever to the 
contrary notwithſtanding . ag 


King James, by his proclamation, gives notice to all the world. 
Our expreſſe pleaſure is; that from the beginning of Auguſt next, 
no perſon, of what nation or quality ſoever, being not our naturall 
borne ſubject, be permitted to fiſh uppon any of our coaſts, or ſeas, 
of Great Brittaine, Ireland, and the reſt of the iſles adjacent; till 
they have demaunded and obteined licence of us or our commiſ- 


ſioners: uppon paine of ſuch chaſtiſement, as ſhall be Att t to be in- 
flicted on ſuch willfull offendors *.” ä | 


King Charles 1, by his proclamation, recites that of his father ; 
.and, that the inconveniencies which occaſioned it were increaſed ; 
and faith. © Wee being ſencible of the premiſſes; and well know- 
ing how farre we are obliged, in honor, to maintaine the rights of 
our crowne, eſpecially of ſo great conſequence ; have thought it 
neceſſary, by the advice of our ney councell, to renew the reſtraint 
of fiſhing, without licence *. 


The long emen, when they were in hoſtility with the Dutch, 
ſent a prohibition, with a good fleet of ſhips, to maintaine the right 
of prohibiting fiſhing; and diſtroyed, and ſcattered, and tooke many 
of their fiſhing ſhips, and buſſes; and in the treaty of peace with 
them, inſiſted uppon that right of dominion in theſe ſeas. 


Sometimes, protection hath bin given by proclamation, or by a 
fleet, to ſtrangers fiſhermen ; qualifications being added according to 
the pleaſure of the king, and parlement : as by the record of E. 1. 


* 11 E. 3. rot. clauſ. m. 35+ * Proclamat. 6 Maii. 7 Jac, 
» Proclamat. 10 Mail. 12 Car. 1. | | | 


intituled, 


C. XCIII Of ſuch power, 319 @ 


intituled, © for the men of Holland, Zealand, and Friezland, to 


C 3 


have leave to fiſh neere Jernemuth *. 


« The king, to his beloved and truſtie John de Buteturte, war- 
den of his porte of Jernemuth, greeting. Foraſmuch as we are 
certefied, that many men out of the parts of Holland, Zealand, 
and Freezland alſo, who are in amitie with us, intend now to 
come, and fiſh, in our ſea neere Jernemuth : we commaund you, 
that you cauſe publique proclamation to be made, once or twice 
every weeke ; that no perſon whatfoever, imployed abroad in our 
ſervice, preſume to cauſe any injury, trouble, damage, hinderance - 
or grievance to be done to them; but, to give them aſſiſtance, &c. 


E. 3. by the record before cited, commaunds the governors of 
Yarmouth, and other fea townes ;. to permit the fiſhermen to fiſh, 
with boates under 30 tuns. : | 


Our king E. 4. inveſted three perſons, with navall power, whom 
the record calles -guardians, conductors, and waftors *; whoſe office 
was to protect, and guard, the fiſhermen uppon the coaſts of Nor- 
folke and Suffolke. And that the expences of the guard might be 
defrayed by the fiſhermen ; and all others be excluded from the 
protection; he appointed fower overſeers who were to give notice 
to all fiſhermen, of what countrey ſoever they be, who ſhall deſire 
to fiſh in the parts aforeſayd, that they contribute ſo much for- 
every tunne, &c. The like protections, for fiſhermen ſtrangers, . 
are in divers of our records: and they were to contribute, for the 
expences thereof; though they had letters of ſafe conduct, or ſe- 


curity and protection, from any other princes *. 
© 23 E. 1. rot. pat. m. 5. pro hominibus Hollandiz, &c. . 4. rot. 


pat. m. 2. cuſtodes, conductores, waftores. | © 3 H. 7. rot. pat. pars 2. 
dorſo 15 Aug. & pt. 1. dorſo 18 Sept. & 2 R. 3. pt. 1. m. 2. | 


In 
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In the latter end of the proclamation of king Charles 1. before 
cited, is a clauſe, thus. Our reſolution is to keepe ſuch a compe- 
tent ſtrength of ſhipping uppon our ſeas, as may hinder incroach- 
nents ; and aſſiſt, and protect, our good friends and allies, who 
ſhall, by virtue of our licences, endeavour to take the benefit of 
fiſhing uppon our coaſts and ſeas *. | 


Another proofe of the ſoveraignty of the ſeas to be in the king, 
and parlement, and within their power, is the ſeverall leagues, and 
treatyes between our kings, and other princes and ſtates, touching 
fiſhing ; which ſometimes was reſtrained to certaine limits, relating 
both to time, and place; ſo that by agreement, the foreiner in 
amitie might not fiſh, bejond theſe limits : the dominion over the 
whole adjoyning ſea, being reſerved to England *. Thus by the 
league between our king H. 4. and the king of France, it was 
agreed: that the ſubjects of both might freely uſe fiſhing through- 
out that part of the ſea, which is bounded on this fide by the 
ports of .Scarborough and Southampton ; and on the other ſide, by 
the coaſt of Flanders, and the mouth of the river Seine. The time 
was limited between autumne, and January: and theſe limits were 
ſet by our king at his pleaſure, as lord and ſoveraigne of the ſea; 
and ſometimes by the parlement, who have alſo power of thoſe ſea 
affayres. And our king wrote his letters to his ſea commaunders, 
that the French might ſecurely enjoy the benefit of this agreement, 


Notwithſtanding the proclamation of king James before men- 
tioned ; the Netherlanders incroaching {till uppon the right of this 
kingdome, pretending, bicauſe of the long connivence of king 
James and queen Elizabeth, that they had a right of their owne by 


f Proclamat. Car. 1. an. 12. 2 Mare clauſ. Seld. I. 2. c. 21. 
bh 5 H. 4. rot. Franciæ. 29 Sept. 
immemoriall 
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immemoriall poſſeſſion; the which termes their commiſſioners heere 
uſed to the king: att length, after many artificiall delayes, ſhifts, 

and dilatory addreſſes, they made a verball acknowledgement of the 
king's right; att the ſame time, deſigning to invade it, more chan 


formerly. 


In a letter from ſecretary Nanton, to the lord ambaſſadour Car- 
leton, in Holland; he acquaints him with his majeſtye's pleaſure : 
that < the Netherlanders ſhould ſend commiſſioners hither to deter- 
mine, among other things, the king's right for the ſole fiſhing, 
uppon all the coaſts of his three kingdomes.” The ſame letter 
giveth direction to the ambaſſadour Carleton, to tell the ſtates from 
the king: that the kings of Spayne have fought leave to fiſh 
there, by treaty from this crowne ; | and that the king of France, 
(a neerer neighbour to our coaſts than they,) to this day requeſts 
leave for a, few veſſels to fiſh for Proviſion « of his owne houſhold. 
| And that it appears ſo much the more ſtrange to his majeſty, that 
they, being a ſtate of ſo late date, ſhould be the firſt that would 
preſume to queſtion his majeſtye's antient right, ſo many hundred 
years inviolably poſſeſt by his progenitors; and acknowledged by 
all other antient ſtates, and princes. That they, by their letters, 
ſeemed to confirme their immemoriall poſſeſſion, (as they terme it,) 
with divers treaties ; one in 1550; another betweene his majeſtye's 
predeceſſors, and Charles 5; and, not by the law of nations. That 
his majeſty being an iſlander prince, is not ignorant of the rights of 
his owne kingdomes : nor doth expect to be taught the lawes of 
nations by them, nor their Grotius ; whoſe honeſty called in queſ- 
tion, by themſelves, might render his . as much ſuſpected to 
them, as his perſon. 2 


Letters dat. 21 Dec. an. 1618. 
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_—_ | Of ſuch power, C. XCHI 


In a letter from the lord ambaſſadour Carleton, to ſecretary Nan- 


ton, he faith: that ſome of the ſtates acknowledged, that their 


commiſſioners went bejond their limits, in their termes of immemo- 
riall r and immutable droict de gens; for which they had 
no order “. 


By a IIuer from ſecretary Cooke to Sir William Boſwell, the 
king's reſident att the Hague, he acquaints him; ** that the Nether- 
landers ſued 'for licence to fiſh uppon our coaſts, and obtained it 
under the great ſeale of Scotland: which, (faith he) they now 
ſuppreſſe. | | 


During our navall warre, with them; they ſent hither commi(- 
fioners, to treate with the long parlement for a peace, In which 
treaty I, being a commiſſioner for the parlement, inſiſted among 
other things uppon this right of the dominion of the ſeas. Wherat 
the Dutch were much offended, and would not with patience debate 
it; and had nothing, butt a denyall, to confute the arguments 
againſt them : and nothing came of that treaty. i 


Touching the dominion of the ſeas claymed by other nations, in 


their reſpective precincts, and the right therof and of the great 


queſtion, whither the ſea be liberum, or clauſum : nothing can al- 
moſt be noted butt what is already fully, and learnedly, ſett downe 
in the tracts of Selden and Grotius; wherin, he that deſires further 


ſatisfaction on this argument, may plentifully find it. 


N ſhall J heere deſeribe the other powers of og and 
4 publique councells; leaſt I too much weary the reader, and 
my ſelfe; they have bin before in parte noted, in the 15 chapter, 


and in other places. 


* Letter dated 14 KY 1618. 
| C H A P. 


C. XCIV Or for improvident choice, 323 


c H AP. xcav 


Or for improvident choice. 


\ F the choice of members of parlement, ſomwhat hath bia 
g before noted; and, the ſeverall acts of parlement relating 
therunto*. They are to be choſen by the common conſent of every 


countey: and generally, the elections, both in counteys and townes, 


are by the acclamation, and voice, of the people. And if it can- 


not well be judged for whom the voice is, or if the pole be de- 


 maunded ; that is, to number by the pole all the eleQors; it ought 
not to be denyed. In ſome places the manner, of giving their ſuf- 
frages, is by holding up their hands. Philo, ſpeaking of the judges 
among the Jewes, mentions thoſe who had the power of judging 
either by lot, or ſuffrage, and by holding up of their hands“. 


The Græcians (as hath bin noted) had the ſame manner of choice 
by holding up of hands. And the Hebrewes made their elections 
| ſometimes by lot, and ſometimes by ſuffrage : and fo, (faith our 
author,) I thinke were their preſbiters, or elders, choſen. So it 
is ſaid of the Athenians, that their magiſtrates were choſen three 


manner of wayes; either by lott, or by little ſtones, or by ſuffrage 


of the people; and ſometimes, by prærogative of dignity ©. When 


60 E. 3. rot. parl. n. 177. d Lib. tel ni Tag AauoUvracy 1 
xu elounbirras Ixagu. © Menochius, I. 1. col. 51. —Seld. de ſyn. J. 2. 
c. 6. $ 3. Tam ſorte, quam ſuffragiis, interdum _ cooptati ſunt preſbiteri, Go- 
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324. Or for improvident chotte. C. XCIV 


the apoſtles and diſciples were to chooſe an apoſtle, in the place of 


Judas; they gave forth their lotts, and the lott fell on Matthias“. 


Which way is not in uſe in our publique elections, in England: 
butt all the elections, in Venice, are in a kind of way of lottery, 
by the balleting boxe. f | | 

All elections ought to be peaceable : in fo great mulfitudes meet- 
ing togither, there is daunger of tumults ; therfore our parlements 
made an order againſt comming armed to an ele&tion*, And all 
places are carefull to avoyd breach of the peace, in their elections. 


8 Ads i. 26. : e 18 H. 6. rot. parl. n. 17. : 


c. XCV Of the ſaid knights, 325 
C H A F. XCV 


Ot the ſaid knights, 


Have formerly noted ſomwhat touching this order, and dignity, 

of our knights; which is an univerſall order throughout the 
world. And a knight being an Engliſhman, although made a. 
knight by any forein prince, is yett a knight in England, and ca- 
pable to be choſen a knight of the ſhire where he ſhall be reſident. 
That a forein knight is a knight in England appears by our ,booke 
caſe 20 E. 4. where, in a writ of debt brought by Sir John DowW- 
glas knight, the defendant demaunded judgement of the writ ; 
« for that the plaintife was an. earle of Scotland; butt not, of 
England *.” 


Judge Littleton: gives the rule. That the plaintife is an earle 
in Scotland, butt not in England. And if our king graunt to a duke 
of France a ſafe conduct to marchandiſe, and to enter into his 
realme; if the duke commeth, and bringeth marchandiſe into this 
land, and is to ſue an action heere: he ought not to name him- 
felfe duke; for he is not a duke in this land, butt only in France. 
Out of which caſe three things are collected. 1. That the plaintife 
was named by the name of knight, whereſoever he received that 
degree of dignity. 2. That an earle of another kingdome is no 
carle heere. 3. That the king's naming one a duke, in letters of 

20 E. 4. . | 
ſafe 
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326 Of the ſaid knights. er 
ſafe conduct, doth not inable him to ſue as a duke heereb. With 
this, as to the degree of knight to be generall, ſeemes to agree ano- 
ther booke caſe, in H. 7. time ©. And all of theſe forein dignities 
are capable of being choſen knights of ſhires, notwithſtanding their 
forein titles; and a forein knight ought to be returned by the title 
of [knight.] But forein earles, barons, &c. have thoſe titles by 
courteſy given to them : butt in legall . (except knights, ) 
they are ſtiled eſquires only. 


Eſquires are alſo capable of being choſen knights of ſhires ; 
wherof we have dayly experience. They were fo inabled by the 
ſtatute of H. 6.*: as are alſo notable gentlemen of the coun- 
tyes. This title of eſquire was antiently given to thoſe who at- 
tended on knights and lords in the warres ; and were as candi- 
dates of the military order, in elder times called ſervientes, and 
armigeri, as att this day. So it is ſaid “ the armigeri of the 
earles of a pov and of Kent, in W. 1. time, committed great 
outrages. Math. Paris reckons knights, batchelers, and ſervientes, 
in the army *: and in our year bookes, the name of ſerjeant is uſed 
for the next to knight ; ; as where knights could not be found to 
make up the grand aſſize, they were directed * to chooſe the moſt 
able ſergeants; and they did ſo. The like is in the anſwear to 
the commons petition, againſt lawyers being knights of the ſhire! ; 
the king willeth, that knights, and ſerjeants, (that is eſquires,) of 
the beſt ranke in the countey, be returned to be knights of the ſhire, 


Under R. 2. we find the name of elquire” expreſſely given as 
a created, and honorary, title by 8 . 


» Calvin's caſe, Co. 7. rep. f. 16. 7 Hl. 6. 14. 223 H. 6. c. 15. 

e Militaris ordinis candidati. f Ordericus Vitalis, hiſt. eccleſ. I. 4. p. 507. 

£ P. 312. » 22 E. 3. 18. 26 E. 3. 57.— D'eſlier les meulx valiaunts 
ſerjeants. i 46 E. 3. rot. parl. n. 13. 13 R. 2. rot. pat. 


pars I. m. 37» 


Judge 
6 


c. x Os the ſaid knights, 1 


Judge Thirning relates, that a lord, att the font, knighted his ſon, 

ſaying; be a good knight, for you ſhall never be a good eſquire': as 
if the knighting not only prevented his being an eſquire, (the greater 

title drowning the leſs;) butt alſo, that he was no eſquire before 
knighting of him. Yett by Chaucer, the ſon of a knight is an 
eſquire ; where he faith, in the deſcription of him after a knight : 


« With him there was his ſon a young ſquire, 
A lover, and a luſty bachilere. 
Curteis he was, lowly, and ſerviceable, 


And kerft, before his father, att the table.” 


The attendance of | eſquires uppon knights, and lords, appears by 
many antient teſtimonies : and att this day, the attendance of eſ- 
quires, uppon knights of the Bathe, addes ſome authority“. 


Eſquires were alſo antiently made by giving collars of SS to them ; 
as in that old pamphlet of the tanner of Tamworth, and king E. 4. 


A collar, a collar, the king gan cry. 

Quoth the tanner, it will breed ſorrow; 
For, after a collar, commeth a halter: 
I trow, I ſhall be hang'd to morrow. 

Be not afrayd, tanner, ſaid our king; 

I tell thee, ſo mought I thee ; 

Loe heere I make the beſt eſquire 
That is in the north countrie. 


Att this day, the eldeſt ſon of every knight is by law an eſquire; 
and the younger ſons of earles, and barons, do not diſdaine that 
title; and divers, by office, are ſo; and the king hath eſquires of 


his body. 


1-H. 4 f 8. = Rot, cur. Wakefield, in com, Ebor, Reg. cur. arch- 


ep. Cant. 42 E. 3. 13 H. 4. Entry congeable 57, &c. | 
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E Ot the aid knights. er 


Like onto whom were David, armiger to Saul; and xo young 
men, armiperi to Joab ; which are before noted. And they are 


 fomwhat proportionable to thoſe © miniſters,” or eſquires, that, 


togither with the third horſeman on Whome they attended, mate 
the ttimarcifia among the Gaules *. 


© A gentleman” is alſo capable to be elected a knight of a ſhire : 
and that title denotes one that either from the bloud of his aunceſ- 
tors, or the favour of his ſoveraigne, or from his own virtue, im- 
ployment or otherwile, according to the lawes and cuſtomes of 


honor in his countrey, is inobled, made gentile ;” or fo rayſed to an ; 


eminency, above the multitude, perpetually inherent. in his perſon®, 

The Hebrewes had the fame diſtinction of < perſons well borne, 
and perſons of theane birth; as is before noted. And fo had the 
Græcians from them, and the Romans from the Græcians. The pe- 


digree heerof, and of the word “ gentleman” from gentilis, and the 


origination of the word © gentile,” is exactly ſett downe by our 
learned author. 


In Germany they have * free gentlemen,” immediately ſubje& 


to the emperor, and to his court; and free from taxes. 


In Sweden the free gentlemen have the like priviledges with the 


"barons ; and are, as our leſſer barons in England Were, before king 


Po s time. 


In England we have ſome precedents, (as in Sweden, and the 


empire, ) of creating a gentleman by patent *. 


Every eſquire, and gentleman, if he be qualifyed by eſtate, and 
reſidence ; is alſo capable, (as well as a reall knight,) to be choſen a 


knight of the ſhire, for the parlement. 


® "Oixiraw Pauſanias de Phocicis, lib. 10. © Tit. hon. Seld. I. 2. p. 852. 
» Pourmeiſt, l. de juriſdict. c. 10. « Not. tractat. amicit, temp. Jac. in canc. 


C. XCVI Cittizens and burgeſfes, 329 


HA mW 


Citizens and burgelles. 


HESE are to have the ſame power, with the knights; and 
the knights, the ſame power with theſe, when they are mett 
in parlement. They are not “ cittizens, and burgeſſes, only for 
the places for which they ſerve : butt they are then members of 
parlement ſerving for every countey, citty and borough in England, 
for the whole kingdome; and are obliged, by the duety of parle- 
ment men, to take equall care of the good, and ſafety, of every 
other countey, citty, and borough of England, as they are to take 
of thoſe which perticularly choſe them. So that now they are 
become „knights, cittizens, and burgeſſes of England.” And a de- 
fect of power in them, or an improvident choyce of them, may hin- 
der the buiſnes of the whole kingdome, wherwith every one of 
them is intruſted. 


If any of the acts of parlement before noted, which doe preſcribe 
the manner of the election, be not obſerved ; the choyce is im- 
provident, and in a fort, a voyd election; and conſequently, a de- 
fect of power in the perſons choſen, 


It is no ſmalle priviledge of the commons of England, that every 


cittizen, and burgeſſe hath, in a manner depending upon him, the 


buiſnes of parlement ; and a want of power in theſe cittizens, and 
Vol. II. | Uw | burgeſſes, 
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330 Cittizens and burgeſſes. C. XCVIL 


burgeſſes, hinders the generall buiſnes of the kingdome: butt by 
power veſted in them, the publique affayres proceed unto effect; 
which cannot be without them. 


Att this day, each citty ſendeth two cittizens to parlement; and. 
all the antient boroughs, two burgeſſes: butt ſome late erected 
boroughs ſend butt one burges to the parlement, as Abingdon, and 
Banbury, and others. Butt in E. 3. time, there were ſummoned to 
parlement, by the writ, two knights to be choſen, and ſent, out. 
of every countey; and, butt one burgeſſe out of every borough *.. 
Yett, for that one, there muſt be no detect of power, or improvi- 
dent election. 


2 26 E. 2 rot. claus. m. 14. 4 . 


CHAP. 


C. XCVII | The ſaid alfayres. 33 


C H A P. Xcvun 


The ſaid affayres; 


HE former notes, touching = affayres of parlement,” have 

comprehended conſultative affayres, and judiciall affayres : 
there reſteth for this place, ſome conſideration of the “' legiſlative 
affayres” of parlement. 


That which hath bin before noted: touching the conſultative 
power of parlement, ſuites alſo with the legiſlative affayres; the 


perticulars wherof can neither be reſtrained, nor recited. As in a 


ſtatute of R. 2. one article was, that no perſon ſhould attempt to 


revoke any ordinance then made. This was repealed ; bicauſe ſuch 


a reſtraint is againſt the juriſdiction and power of the pareament, the 
liberty of the ſubje&, and unreaſonable in it ſelfe *. 


To recite perticulars of this. power were too vaſt a worke : ſome 


few inſtances may ſerve to confirme the generall. And whoſo reads 


our records, and our ſtatutes, in the Saxons times, and ſince, may 
find ſufficient inſtances of the legiſlative affayres of parlement. We 
may goe as high as the druydes, of whom Cæſar mentions the ex- 


erciſe of the legiſlative power. And the choice of Caſſivelan, for com- 


maunder in chiefe in that time, by common councell, confirmes it. 


| ® 11 R. 2. ſtat. c. 5. 21 R. 2, rot. parl. n. 20. 1 II. 4. c. 3. 1H. 4. rot. 
parl, n. 144. 
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332 Che ſaid affayres, C. xcvn 


The legiſlative affayres, in the publique councells of the Saxons, 
appeare in their lawes yett extant with us, in the character, and 
idiome of that time. And part of the power of their thanes or 
barons, in their Wicena gemoref, is alleadged to be in an aſſent to 
new lawes. One wherof is cited of great. conſequence, in the 
time of their king Egbert ; who, (faith the record „) © in his parle- 


7 

| 
x * 1 
+5 

* 
5:FY 
T3 

o 

\ 
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10 ment att Wincheſter did change the name of the kingdome, by the 
conſent of his people; and commaunded it from thenceforth t to be 
called England.” 

E 

: I E. 1. time the kingdome was transferred, and ſettled, by act 

of | of parlement. The like unto which was alſo done by Philip, you 

q of Spayne *. 


Our king E. 3. reſumed, by at of parlement, the ſtile of Fraunce ; 
and made two new * . 


Polydore, peaking of the parlement of H. 1. noteth : that « if 
any thing were done or decreed, by commaund of the king, or of 
the people; all was reckoned for nothing, unleſſe it were confirmed 
by authority of this councell *.” 


| Bratton accordingly 3 ; that © the lawes cannot be 
changed, or abrogated, butt by conſent, and counſell, of all thoſe by 
whoſe counſell, and conſent, they were made aud deviſed ?. 


In the charter of. E, 1. of the liberties, is a ſaving to the king 
of his power to repeale, or amend the lawes ; * by the aſſent of our 


v2 Tit. hon. Seld. f. 632. © Inftrument. hoſpital. Sti. Leonard. Eboracenf. 
Seld. tit. hon. f. 30. In parliamento, apud Wintoniam, mutavit nomen regni, de con- 
ſenſu populi ſui ; et juſſit illud de cætero vocari Angliam. « Cambden. hiſt, 
f. 7,—— Thuaous, I. 23. f. 483. © 43 E. 3. rot. claus. m. 17, dorſo. 
f Polyd.. Virgil, hiſt. f. 477. t — J. 1. c. 2. 


earles, 


c. XCVIL The ſaid affayres, * 


earles, barons, and others of our councell.“ And in this king's time, 
the prince of Wales was declared, by act of Parlement, a rebell; 
for not having done his homage ", 


The ſtatute of E. 3. ſhortly faith ; that “the ſubje& of a par- 
lement is for the maintenance of ſtatutes; and redreſſe of divers 
miſchiefes, and grievances \.' | 


Sir Thomas Smith is more large, where he faith : that“ the par- 
lement abrogateth old lawes, maketh new; giveth order for things 


paſt, and for things to be followed heerafter ; changeth right and 


poſſeſſion of private men; legitimateth baſtards ; eſtabliſheth formes 
of religion; altereth weights, and meaſures ; giveth force of ſuc- 
ceſſion to the crowne ; appointeth ſubſidies, tailes, and impoſitions, 
and taxes; giveth moſt free pardons, and abſolutions ; reſtoreth in 
bloud and name. And whatſoever the people of Rome might doe, 
either in centuriatis, comitiis, or tribunitiis; the ſame may be done 


by the parlement of England, which repreſenteth, and hath the 


power of, the whole realme, both head and body.“ 


Coke deſcribeth the power to be ſo tranſcendent, that it © maketh, 
inlargeth, diminiſheih, abrogateth, repealeth, and reviveth, lawes, 
ſtatutes, acts, and ordinances concerning all matters. It is high and 
ſacred, in making, confirming, repealing, and interpreting of lawes ; 
in reſtoring perſons attainted ; in determining difficulties ; and in 
all things which may tend to the ſafety of the commonwealth, or 
And he ſummes up the authoritie in 5 
perticalars, according to the words of the writ. 


3, 


of any private perſon. 


k Britton. f. 1. in princip. 4 E. 1. rot. claus. m. 1. dorſo. 1 14 E. 3. 
e. 14. * Commonwealth of England, f. 37. 1 Coke on Litt. f. 110. a. 
epiſt. q. rep. 
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334 The ſaid affapres, C. XCOVII 
1, Touching the king. 
2. The ſtate of the kingdome. 

. The defence of it. 


. The ſtate of the church. 
The defence of it *. 


4 + Go 


He affirmes likewiſe, that there is no act of parlement, butt 
muſt have the conſent of the lords, the commons, and the royall 
aſſent of the king. And (faith he,) as it appeareth by our records 
and bookes, whatſoever paſſeth in parlement, by this threefold con- 
ſent, hath the force of a lawe. And this authority of parlement in 
legiſlature is ſo tranſcendent, and abſolute; that it cannot be con- 
fined either for cauſes, or perſons, within any bounds According 
to that of the poet. | 


« To this I neither can impoſe 
The times; nor, bounds of things diſcloſe *. 


Lambard agrees; that the parlement delivereth lawes that doe 
bind all perſons, in all cauſes, as well eccleſiaſtical as temporall o. 
And judge Fitzherbert concurres heerin ; that the parlement may 
bind the clergy, by their acts and ſtatutes*, The lord chancellor 
Elleſmere, ſpeaking of the king's power to interpret the law faith, 
* I would not be underſtood, as though I ſpake of making new 
lawes, or of altering the lawes now ſtanding : I meane not ſo. 
Neither do I mean heerby to derogate any thing from the high 
court of parlement, and their authority.“ 


" 4 Inſtit. » Co. 4 Inſtit. p. 9. & 25. VVirgilius. — Huic ego 
nec metas rerum, nec tempora, pono. | p Lamb. Courts. f. 276. 

4 Fitz, Nat. Breu. f. 229. x Caſe poſtnati. argument Id, Elleſmere, 
f. 109, 110. : 


Doubtles, 


C. XCVII The laid affayres, 335 
Doubtles, in legiſlative affayres, the parlement hath power con- 
cerning matters eccleſiaſticall, capitall, criminall, common, civill, 
martiall, maritime; and all other whatſoever*. The nature of the 
authority, to make lawes, requires an univerſality of the ſubject mat- 
ter, and perſons who are within the power of thoſe lawes. If it be 
required, what is the end of law? It will be anſweared; the peace 
and good of the peoople. If it be demaunded, what is the ſubject 
matter of that good and peace? It will be ſaid; every thing, ac- 
cording as accidents, and emergencyes, may make application of 
them, in the wiſdome, and judgement, of a publique councell. And 
conſequently, all matters whatſoever may be accounted legiſlative 
affayres, within the authority of parlement. 


The like authority is naturally incident to all ſupreame publique 
councells. The jewiſh ſanhedrim did “ determine, or make ſta- 
tutes, touching the greateſt affayres of the commonwealth *,” The 
king without their aſſent, in greater cauſes, could determine 
nothing. They had the legiſlative power, with him: and no- 
thing att all either of commaund, or. juriſdiction, was wanting to 
this moſt eminent conſiſtory,*. The like generall power, in legi- 
ſlative affayres, was in the common councell of the nation. As in 
that which king Hezekiah ſummoned; when the counſell given 
pleaſed the king, and all the people; „they eſtabliſhed a de- 
cree ;” made a ſtatute, faith the ſyriacke verſion, and others agree- 
ing with it“; and doubtles, it was an enacted law for the keeping 
of the paſſeover, att a time not uſuall. And ſundry like lawes 
may be met with, enacted by their publique councells. | 


* Co. on Litt. f. 110. a. t Bertramus, de repub. Hebræor. p. 63. Videtur: 


de reipub. ſumma ſtatuiſſe. u Schiccardus jus, ——-L, 2. Ce ſynedr. Seld, 


p. 429. 2 Chron, xxx. 4, 5. Statuerunt verbum. 
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emperor, doe conclude, and make lawes, &c l. 


336 The aid affayres, C. XCVII 

In Sparta Lycurgus, and his princes, uſed to enact lawes, and 
publiſh them to the people; after they had bin approved by the 
oracle, at Delphos . A good example from their blind zeale, 
for chriſtian law makers to conſult the true God, in ſo weighty af- 
fayres as the legiſlative are; before they promulgate them, unto 
the people. 


Demoſthenes relates the manner of handling the legiſlative af- 
fayres, of making lawes, in Athens. That when any law was to 
be propoſed to the people, it was firſt rehearſed by the law maker; 
then written in ſome place of moſt concourſe in the city: the 
publique notary read it, in open councell, that if any part of it 
were diſtaſted, it might be amended. But if it were liked, then it 
was delivered to the nomothetæ; and if they approved it, ew it 
was to be obſerved as a law?. 


Macrobius cites Rutilius; that the th erected a niackett 
place, where the people mett 8 dayes, about their common affayres ; 
and on the gth day, they were to liſten to the lawes propounded 
by the ſenate. And their word vt ſenatus conſultum,” is the ſame 
as with us, © an act of parlement.“ Roſinus alſo teſtifyes the ſe- 
nate's power in making lawes *, 


A German author affirmes, that the emperors are neceſſarily ob- 
liged to have, not only the councell, butt the conſent of the eſtates : 
nor can they enact any thing without their conſent, or contrary 
therunto.” Then the legiſlative affayres are within the power of 
their publique councell, the diet. Which the ſame author more 
plainly faith ; “that the princes of the empire, togither with the. 


B eus, ex Demoſthene, orat. 3. = De 
Lib. diſſert. de ratione ſtat, c. 4. $ 1.——Nec 


* Pedro Mexio. p. 91. 
antiquit. Roman. p. 280. 


quicquam abſque illo, aut div.rfum ab illo, ſtatuere poſſunt.— c. 4. § 2. p. 62. 


1 - | Of 


c. n The ſaid affayres. 337 


Of the Netherlanders, Grotius reports the authority of the eſtates 
to be in legiſlative affayres; and * chiefly touching money, which 
is the ſinew of the commonwealth *,” 


2 


In Gaule, they uſed to hold their dietts, or generall councells; 
and, there to make lawes to bind the people, as antient as the time 
of the druydes*. The ſame was continued as to legiſlative affayres, 
as well as others, in the aſſembly of eſtates, as Lupanus teſtifyes. 
That „ if the buiſnes were about making of peace, or making of 
warre, ſending out of ambaſſadours, impoſing of taxes; it was eſta- 
bliſhed, or enacted as a law, by common conſent of the three 


eſtates, their ſupreame publique councell *.” Heerwith Honorius 


agrees ; and Du Haillan, who mentions perticularly the caſe of the 
royall patrimony ; © which (faith he,) by the law of France, a 

king cannot alien butt uppon neceſſity, and with conſent of the 
eſtates.” And concerning the impoſing of taxes, a peculiar legiſla- 
tive affayre, not of the leaſt moment, he ſaith : that * in the begin- 
ning, taxes were not levyed butt uppon urgent neceſſity of the 


warres; and, by the graunt of the three eſtates, who firſt layd im- 


poſitions uppon the people.“ And the word (maltoult,) often 
found in our records, and acts of parlement, is there uſed for the 
ſame thing, the impoſitions on the People. 


In the caſe of Sigiſmond, king of Poland; the matter was “ eſta- 
bliſhed by a publique edict, in the ſolemne councells of the king- 


» De antiquit. reip. Battavicæ, f. 35, 36. 42. Tum circa pecuniam maxime, qui 
nervus eſt reipub, _ < Paſquier recherches, p. 7. . 453. 
Si de pace ineunda, bello inferendo, regni procuratione, alicui mandanda, vedtigali 
exigendo, ageretur; communi trium ordinum conſenſu ſancitum eſt. 

© De regn. Gall. f. 537. F. 175. 247, 248, &c. La loy de France porte, qu'un 
roy ne le peut aliener, ſans neceſſitè, et ſans le conſentement des eſtats. Tailles, au 
commencement, ne ſe leuoyent que pour urgente neceſlit6 de guerres; et, de l'octroye 


des gens des trois eſtats. 
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338 The ſaid affayres, C. XCVII 


dome. T he like act of publique councell was made for the here- 
ditary ſucceflion to the crowne [of Sweden] by the late ſucceſſefull 
king, Guſtavus Adolphus. And the ſtatutes of his predeceſſors, 
king Guſtave 1, and of other kings, made by the rickſdagh, are 
many of them extant, and in print to be peruſed, The like is with 
their friends of Poland; where no law is made without the coun- 
ſell of the ſenate, and conſent of the nobility *. 


Butt I need travayle vo further in this point. All ſupreame 


- councells have undoubtedly the power in them of legiſlative affayres, 


to make lawes to bind the 9 and that is, by their owne 
conſent, 


f Publico ſtatutum edicto, in ſolennibus regni comitiis, &c. 
s Thuanus, I. 56. 1134. 


CHA P, 


: 0. XCVIII In no wiſe to be undone, 339 


C H A ÞP. Mow 


Jn no wile to be undone, 


F the defect of power in the knights, cittizens and burgeſſes, or 
the improvident choyce of them, doe cauſe the affayres of par- 
lement © to be undone; it ſhoweth plainly the neceſſity of their 
aſſent, to the doing of ſuch things as pertaine to parlement. And 
it is a full knowne trueth, that both the king, and the houſe of 
lords, and the houſe of commons have each of them a negative 
vote; that no lawe can be made without the aſſent of all the three 
eſtates. It is true, that every member of our parlement hath the 
liberty of his negative, and affirmative, vote; that is due to them: 
butt that makes not the buiſnes © to be undone.” It is the nega- 
tive of one of the three eſtates, only, which may cauſe the buiſnes 
to be undone.” As in our parlement, and in all ſupreame pub- 
lique councells conſiſting of ſeverall eſtates, or colledges; one part 
or colledge therof, or one eſtate, reſolving a matter in the affirma- 
tive; another part, colledge, or eſtate of this councell may, if they 
ſo judge fitt, reſolve in the negative. And by this diſſent, that 
which the others have concluded remaines, nevertheless, „ undone.” 
Some affirme, that nothing doth more conduce to the liberty, and 


bl 


ſecurity, of a people; than to have their ſupreame, publique coun- 


cells, under ſuch ſeverall negatives. All their intereſt, their lives, 
liberties and eſtates, being under the power of thoſe councells: it 
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340 In no wiſe to be undone. C. XCVIII 
is more ſafe where they are to paſſe from, and after one reſolution, 
to a yett further ſcrutiny and confideration under another vote and 
negative; than where all may be taken away, as it were, att one 
blow, by one fingle perſon's vote; which happening to make one 
vote more than thoſe of the other judgement, this one man's voice 
carryes with it the diſtruction of any man's life and fortune, and of 
the publique intereſt. Butt where there be ſeverall negatives, in 
the ſeverall eſtates ; the party concerned gaines new opportunity to 


informe the trueth, and to defende himſelfe ; and the matter whe- 


ther publique or private is againe, (and perhappes more throughly,) | 
conſidered, and weighed, than before poſſibly it could, or ſhould 


have bin. If, for example, one houſe be miſinformed, as too often 
is done; or, be miſtaken in their judgements, which is poſſible, 
bicauſe they are men: the other houſe, or the king, the third 
eſtate, may be better informed, or rectify that miſtake ; and therby 


doe right to the perſon who, otherwiſe, might have bin, contrary 


to juſtice, ruined; or, to the commonwealth, which otherwiſe 
might have ſuffered prejudice, Butt without theſe ſeverall nega- 
tives, a perſon. may be ſurprized, and his life, and fortune loſt ; or 
the whole kingdome ſuffer detriment ; by the reſolution of a ſu- 
preame councell, and that without redemption, or appeale : or, 


ſuch impoſitions be layd uppon the perſons, eſtates, and conſciences 


of men, (wherof ſome examples, and too many, have bin felt,), 
which, in caſe of ſeverall negatives, had not bin done; and which 
have deſerved ſecond thoughts. And by theſe ſeverall negatives, is 


prevented the arbitrary power of princes, the domineering of great 


men; and the inſulting of inferiour men, being gott into power, 
which of all other grievances is the moſt intollerable, Butt where 

the ſeverall eſtates have ſeverall negatives; the greater care is had, 
by each of them, of all thoſe whoſe conditions are neereſt to them. 


41 as every negative is an en — for the freedome, 
| and 


C. XCVIII Fa no wiſe to be undone, 341 
and ſafety, of the people: ſo the more deliberation, debate, and 
diſquiſition is had, by ſeverall judgements, and parts of ſupreame 
councells; the more ripe, and perfect, their lawes and judgements 
will be; and the leſſe ſubject to any juſt exception, and the more 
obeyed by thoſe whoſe repreſentatives conſented to them. 


Excellent heerin is the frame, and conſtitution, of our parle- 
ment; in which every one of the three eſtates hath his negative: 
the king hath his negative; the lords have theirs; and the com- 
mons theirs, Butt the biſhops had no negative; nor the knights no 
negative: butt all the lords had one; and all the commons, ano- 


ther; and the king, the third. 


And firſt, of the king's negative vote in parlement. The knowne 
objection out of the king's oath, to graunt, and confirme the lawes 
quas vulgus elegerit, „which the people ſhall chooſe, or hath 
choſen ;” is ſufficiently diſcuſſed in the remonſtrances, and anſwers 
therunto, uppon this argument *. And likewiſe the forme of his 
denyall to aſſent unto a bill, in the words, le roy $auiſera, “the 
king will be adviſed :” butt by this anſwear he doth not conſent ; 
and therby the act doth not paſſe into a law. When the king 
hath bin under age; a protector hath commonly performed, in the 


king's right, what himſelfe being of age ſhould have done; and 


the like in the king's abſence, by a cuſtos regni; or in his ficknes, 
by commiſſioners: and all, in the king's name. Butt. after the 


death of H. 3. his fon E. 1. being then in the holy land, and not 


comming into England till two years after his father's death ; the 
lords, and parlement, in the meane time tooke care for preſervation 
of the peace of the kingdome, and the king's right of ſucceſſion; 
and made ſeverall lawes for that purpoſe, without the king. And 
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att other times, „in the flames of warre, and neceſſity *;” the 
lords, and commons, have done acts, and made ordinances, which 
have not bin uſed to be cited for precedents. Butt the experience 
of all times, and the authority of our law, gives the king an un- 
doubted negative, aſſerting; that every act of parlement muſt have 
the conſent of the lords, and of the commons; and, the royall 
aſſent of the king. And whatſoever paſſeth in parlement, by this 
threefold conſent, hath the force of a lawe*. The like is deſcribed 
by Polydore to be the conſtitution of our parlement : © that no- 
thing is accounted firme, butt that which both houſes, or the 
major part of them, doth conſent unto; and which the king doth 
approve *.” Who therfore, laſt of all, is demaunded his judgement, 
by the chancellor; and without his aſſent, it hath no force; which 
is a full argument of his negative. Sometimes with the king the 
lords have joyned, in the negative uppon the commons; as in E. 3. 
time, where the commons petitioned, that “ the new cuſtome 
lately ſett uppon cloth, might be taken away.” The anſwear is : 
« The king, prelats, earles, and other great men will, that the 
cuſtome ſhall ſtand *.” Some negatives are by the king alone. As, 
to the petition, that none of the king's ſervants doe impleade any 
man in the marſhallſey ; the anſwear is in a plaine negative: © the 

king will not the ſame requeſt.” And his anſwear to the next peti- 
tion is, alſo, plaine : « the king thinketh the ſame petition nothing 
reaſonable *.” And many more occurre in our records of the like 
nature. And though the uſuall denyall be in thoſe civill, and gentle 
words; le roy s' auiſera: yett that is a full negative; as if it were 


v In flagranti bello, et neceſſitate. 5 4 H. 7. 18. b. 7 H. 7. 14. 16. 

11 H. 4. 27. a. Br. 134. Forteſcue, f. 20. Dyer, f. 92. Sir Tho. Smith, f. 37. 

Co. 4. Inſtit. f. 25. F. 477. Nihil ratum habetur, niſi quod major 
pars utriuſque conſeſſus ſenſerit; idque rex comprobarit. _ 21 E. 3. rot. 


parl. n. 31. f 25 E. 3. rot. parl. n. 34, 35+ 


ſaid, 
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faid, the king will not aſſent.“ And that, to which he gives this | 


anſweare, is in no wile a lawe. 


The lords have alſo. an undoubted negative, in our parlement. 
It is a cleare, and experienced trueth ; that if any perſon or perſons, 
if any ſort, or degree, of men, doe domineere, or beare rule over 
their brethren ; when other ſorts, and degrees among them, are ex- 
_ cluded, from having any ſhare, either by themſelves or by their 
deputies, in the ſupreame power, and governement over them : 
this is certainely leſſe a free ſtate, or commonwealth ; than when 
every ſort, and degree, of men in the kingdome, have their ſhare 
in the ſupreame councells, and are admitted to them. If thoſe of 
the democraticall ſort, or of the ariſtocracy, or of the monarke be 


excluded; if king, lords, or commons, be omitted: the liberty of 
the people is thereby leſſened ; and the common good, and intereſt, 
diminiſhed. Butt where all are admitted, (as all are concerned ;). 


all will be the better ſatisfyed. And all, both king, lords, and 
commons, will joyne in conſultation, and action, for the good, and 
common profitt of the whole body: Which, therby may truely 
be ſtiled a free ſtate; and more properly, than when ſome are in- 
jured by an omiflion, and perhappes ſome few prevayling men in- 
ſult, as an oligarchy, over all others. The conſtitution of our par- 
lement gives every one his right, and ſhare. And as the king, 


and commons, have their negatives: ſo the lords have theirs ; and 


ſometimes they have joyned with the king, in a negative uppon 
the commons, as in the record before noted. Sometimes they 
have joyned with the commons, in a negative uppon the king; as 
in that paſſage in 7 E. 2. when the king demaunded in parle- 
ment, as well of the clergy as of the laity, a ſubſidy of money, for 


the redemption of the earle of Richmond taken priſoner by the 
Scots: our hiſtorian relates, that this requeſt, at length, was by 


common. 
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common vote, denyed ;” wherin the lords and commons joyned, 
in this negative, againſt the king*. And they give the reaſon of 
their negative; that “ contribution was to be made only for the 
king, queen, and eldeſt ſon of the king, in caſe they were detained 
in captivity.” Sometimes the lords alone have exerciſed this nega- 
tive ; as in that noted example, than which few matters doe better 

deſerve a negative, and imitation : when all the biſhops inſtanced the 
lords to conſent, that all ſuch as were borne afore matrimony ſhould 
be legitimate, as well as they that be borne within matrimony, as 
to the ſucceſſion of inheritance ; for ſo much as the church ac- 
cepteth ſuch for legitimate.” All the earles, and barons, with one 
voice, anſweared ; © we will not change the lawes of England *,” 
which hitherto have bin uſed, and approved. But precedents need 
not be heaped up, in a matter of ſo unqueſtionable cleernes, as this 


right of the lords 1 vote in parlement. 


I come now to the negative of the commons ; ; which is, equally 
with the other, without queſtion. If the learning be warrantable, 
(as many hold it is,) that no commoner ſhall be queſtioned in par- 
lement for his life, butt firſt he ought to be impeached by the 
houſe of commons ; and that being transferred by them, to the 
houſe of lords, where the party 1s to be proſecuted, and to receive 
his judgement uppon that impeachment : this is an argument of 
their negative power heerin, as to theſe judiciall proceedings. And 
as to the legiſlative affayres, it will not be doubted, butt that they 
have ever. had their full negative to any law propoſed to them. 
And naturall reaſon ſeemes to warrant, and require it; that the peo- 
ple ſhould not be bound, without the conſent of thoſe who are 
their deputies, for that purpoſe. And therfore the writ is, (as hath 


Tho. Walſingham. f. 119. 20. Hæc petitio tandem, voce publica, penitus eſt 
nrgata. * Stat, Merton. d. 9. Nolumus leges Angliæ mutare, 


= | = bin 
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bin noted 3) that thoſe deputies be impowered by their principalls, 
the electors, to do, and conſent, to ſuch things as ſhall be or- 
deined *.” Which doubtles gives them a negative, as well as an 
affirmative ; a diflent, as well as a conſent. And none can ima- 
cine, that they are called togither to conſent only in the affirmative ; 
and not to have a negative, if their judgements ſhall ſo direct them. 
Butt the conſtant practiſe, and the nature of the thing, doe ſuffi- 
ciently cleere the matter : that the commons have the like negative, 
with other eſtates; as no new law can be made, nor old law re- 
pealed, or altered, butt with their conſent. No man can be preſt to 
ſerve in any forein warre, or to go out of their countrey, (except 
uppon the ſuddein comming of ſtrange ennemies ;) without the com- 
mons aſſent therunto. Eſpecially, in the matters of impoſing taxes, 
rayſing money from the people; they have a fuller negative, than 
the other eſtates; and are ſaid to carry the people's purſes; and 
they, only, are to have the power of it. In ſo much, that no mo- 
tion can be made for the rayſing of moneys, butt it ought to be 
begunne in the houſe of commons; otherwiſe, they take it for a 
breach of their priviledge, and will deny it uppon that ground only : 
as may be found in the records, and journalls, of our parlement. 
And this is the more confirmed by the king's anſwear, and royall 
aſſent, (which is ſeldome denyed,) to a bill of ſubſidy ; * the king 
thanketh his good ſubjects, the commons * and, the lords are not 


mentioned, therin. 


This negative of the commons appears in a petition of their's, as 


antient as E. 3. time; where they putt in a bill, in parlement: 


that no ſtatute, or ordinance, be made, nor graunted att the petition 
1425 


of the clergy; © unleſſe it be by aſſent of your commons :“ nor 


i Ad faciendum, et conſentiendum, &e. & Le roy remercie ſes bons ſub · 
je cds, les communs. 51 E. 3. rot. parl, n. 46.—— i ne ſoit per aſſent de 


vos communs. 
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that your aid commons be not obliged by no conſtitutions, which 
they make for their advantage, without the aſſent of your ſaid com- 
mons. And they plainly give the reaſon, and challenge their ne- 
gative, ſaying in the concluſion ; © for they will not be obliged to 
none of your ſtatutes, nor ordinances, made without their afſent® :” 
to which the king anſwears ; lett this matter be declared in 

{peciall.” | 


Another petition of their's, in H. 5. time, is a teſtimony both of 
the king's negative, and of their owne ; the title wherof is, in the 
French of that time, to this effect. Be it remembred, that the 
commons delivered to the king, our moft ſoveraigne lord, in this. 
preſent parlement, a Petition wherof che tenor — worde 


for worde.“ 


The petition alſo, in the En glich of that time, was thus: 


« Our ſorerain lord,” 


« Your humble, and trewe lieges, that ben come OM the comens 
of your lond, byſechyn onto youre rigt wezneſſe; that ſo as hit 
have ever be thair liberte, and freedom, that ther ſhould no ſtatut, 
ne law, be made, of laſs than they yaff therto ther aſſent. Con- 
ſidering that the comens of your londe, the which that is, and ever 
hath be, a member of your parlement, ben as well aſſentors, as 
petitioners. That for this time forward, by compleinte of the 
comens of eny miſchief, axhing remedy by mouth of ther ſpeker, for 


the comens, other ellys by petition written, that ther never be no 


Car eux ne veullent eſtre obligez a nul de vos eſtatutz, ne ordinances, faictz 
ſans Jour aſſensn u 2 H. 5. rot. parl. n. 10. pars 2. Item fait a remem- 
brer, que les communes baillerent à roy, noſtre Sr. tres ſouverain, en ceſt preſent 
parlement, une petition, dont le tenure en ſuyt, de mote à mote. 


law 
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law made theruppon, and engroſſed as ſtatut and law, nother by ad- 
ditions, nother by diminucions, by no manner of terme, ne 
termes, the which that ſhold chaunge the ſentence and the entent 
axhed by the ſpeker's mouth, or the petitions before- ſaide, yeven 
up in writing by the manere aforeſaid; without aſſent of the afore- 
faid comens. Conſidering, our ſoverain lord, that it is not in no 
wiſe the entent of your comens, gif hit be ſo that they axhe 
you by ſpeking or by writing two things, or three, or as many as 
theym luſte; but that ever it ſtonde yn the fredome of youre hie 
regalie, to grant which of thoo that you luſt; and to werune the 


remanent.“ 
The anſweare is: 


<« The king, of his grace eſpeciall, granteth ; that fro henceforth 
nothing be enacted, to the petitions of his commune, that be con- 
trarie of her axhing ; wherby they ſhold be bound without their 
aſſent : ſaving alwey to our liege lord his real prerogatif, to grant, 
and deny, what him luſt of their petitions, and axhings aforeſaid.” 


Butt I am to haſten to the negatives, in publique councells, of 


other nations. And firſt, of the Hebrewes, wherof a great inſtance 


is in the caſe of Jonathan ; who being condemned, by his father's 
vote, to dye; a great ſeverity, and injuſtice! The people ſaid unto 


Saul; ſhall Jonathan dye, who hath wrought this great ſalvation. 


in Iſrael? God forbid! As the Lord liveth, there ſhall not one 
haire of his head fall to the ground. For he hath wrought with 
God, this day! So the people reſkued Jonathan, that he dyed not“. 


I I know the objections againſt this teſtimony. That heere was an 
act of a ſeditious rabble, tumultuouſly oppoſing their king: not, a 


® 1 Sam. xiv. 45. 
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conſiderate act of a ſober, and ſetled publique councell, uppon the 
right of their juſt authority. [And this appears] 2. from the latter 
words of this text; © fo the people reſcued Jonathan, that he dyed 
not.” © Reſcue” is a worde of force, and implyes a thing done 
ce by popular rage,” and fury of the mutinous multitude” ; rather 
than, by the ſerious deliberation, and judgement, of a compoſed 
body of a councell. - 


The anſwear heerunto may require a conſideration of the con- 
text of this, and the next chapter before it, where the ſtory is ſett 
downe; and, in the 38 verſe of the 14 chapter, Saul faith. © Draw 
ye neere hither, all the chiefe of the people; and know, and ſee, 
wherin this fin hath bin this day.” The hebrew word, in this 
38 verſe, doth ſignify © all the corners of the people; and in the 
fame ſence, it is rendred by the greeke, and vulgar latine*; and 
a little fuller by the chaldee verſion which is, all the heads of 
the people.“ And the ſyriack faith, © all the families of the 
people.” The ſame hebrew word is uſed for a “ corner,” or angle, 
in the pſalme. Leriſh pinnah ; the ſame ſtone, which. the builders 
refuſed, is become © the head of the corner.“ Some tranſlations 
render it © the corners; others ſay, „the heads of the people ;” 
ours is, © the chiefe of the people.” And if they were ſuch, to 
whome Saul ſpake ; it was not the rude, and ſeditious multitude 
that gave their negative, to the king's reſolution of putting Jona- 
than to death; who paſſed a very ſevere ſentence, againſt his guiltles 
ſon, Butt the people, that is the chiefe, or the heads of the peo- 
ple, paſt their negative uppon king Saul; and reſcued Jonathan 
from death. Which leadeth me to anſwear the other objection : 
that this was an act of force, .** reſcous ;” not a deliberate negative 


Per rabiem popularem. 1 Sam. xiv, — M23D 55 
ra c T5 Yovias univerſos angulos populi. 179 UXT—nMD 
Pſ. cxviii. 22. N | . 
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of a publique councell. It is already ſhowed, that thoſe who reſ- 
cued Jonathan were the heads, or chiefe, of the people ; who were 
the members of their publique councells, and ſummoned by Saul, 
and conſulting with him. And as to the word, “ reſcued him;“ 
we may ſee what ſence the words heere uſed, doe beare in the ori- | 
ginal. They cleerly ſignify, that © the people did redeeme Jona- 
than*:” and beare no interpretation of force or tumultuouſhes ; 
butt, a mecke taking of him from a puniſhment. As our Saviour 
redeemed ſinners, from death eternall; who was fo farre from uſing 


force, or tumultuouſnes, that he redeemed us by giving his owne 


life for us. 


'The greeke verſion ſuits with this interpretation and the ſame 
truely rendred, in the latine verſion of it, is to this effect. That 
te the people interceded, or intreated for, Jonathan, that he might 
not dye.” The vulgar latine, and the chaldee verſion, is to the 
ſame effect: that the people freed, or delivered, Jonathan from 
death.” The french tranſlation agrees, that the people delivered 
Jonathan *: and divers antient MS. of the latine verſions, which 
I have, doe give the ſame ſence, By all which it appears, that the 
Chiefe, or heads of the people, being ſummoned by Saul, as a pub- 
lique councell ; not the people in a tumultuous rage, butt the heads 
of them in councell with their king; did by intreaty, and perſwa- 
ſion, the beſt way to prevail with princes, alter the reſolution of 
Saul; and ſaved the life of Jonathan, by their negative vote uppon 
the king. And had it not bin for this negative, and ſecond judge- 
ment; Jonathan had bin ill rewarded, for his good ſervice. 


. zy DN Opn 191 1 wpoonvgalo o Auds mepl Loba Sau. Et 
oravit populus pro Jonathan.ä——Liberavit ergo populus Jonathan, ut non moreretur, 
Ainſi le pevple delivra Jonathan, et il ne mourut point. 
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I find another negative ; when Benhadad king of Syria, with his 
30 kings and great army, beſiedged Samaria ; and ſent a ſummons 
to the king of Iſrael : to which he inclined to ſubmit, as he had 
done before. Butt the elders of the land, being called togither 
in publique councell ; both they, and the people, (that is, their 
repreſentatives,) gave their negative againſt the king's inclination. 
And all the elders, and all the people, faid unto him: © hearken 
not unto him; nor, conſent And this negative counſell was ap- 
proved by God; who delivered Benhadad, and his great hoſt, into 
the hands of the Iſraeſites, who flew them with a great ſlaughter, 


Another negative we find in the princes, and people; againſt the 
prieſts, and prophets, mett togither in publique councell. Jere- 
miah, being accuſed for reproving the people; and judgement given 
againſt him by the priefts, prophets and people, “thou ſhalt ſurely 
dye: the holy prophet ſpeakes with boldnes the word of the 
Lord, to them; and faith to them. I am in your hand: butt 
know for a certaine, that if you putt me to death; ye ſhall ſurely 
bring innocent blond uppon your ſelves.” Heeruppon the princes, 
and deputies of the people, are ſatisfyed; and declare their nega- 
tive to the priefts, and prophets, being another part of the councell 
then ſitting, to this effect. The man is not worthy to dye; he 
hath ſpoken to ns, in the name of the Lord our God.“ By this 
negative vote, the holy prophet is delivered from death; and the na- 
tion, from having innocent bloud brought uppon them. 

Another precedent of a negative vote, in. councell, is that where 
Paul, being brought before the chiefe prieſts, and all the councell ; 
and he perceiving, that the one part of them were Phariſees, and 


» r Kings, Xx. 8, Kc. » Jere. xxvi. 16.—Jere. Xxvi..$,—v, 14.— 
v. 15.—v. 16, | 
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the other part Sadduces ; he wiſely, and for his owne defence, de- 
clares in the councell, (as our tranſlation is, he cryed out.) * Men 
and brethren! I am a phariſee. Of the hope, and reſurrection, of 
the dead, Iam called in queſtion. Then there aroſe, (faith our 
tranſlation,) a difſention betweene the Phariſees, and Sadduces ; and 
the multitude was divided.” The æthiopick verſion reades it, 
that © they did ſtrive, did contend in words, or debate :” which is 
rendred by the greeke, and vulgar latine, < a frame of ſpeech, a 
Perſeverance, and conſtancy in opinion.” The text gives the reaſon 
of this controverſy : for the Sadduces ſay, that there is no reſur- 
rection, neither angells nor ſpirits; butt the Phariſees confeſſe 
both.” Then comes the negative. And there aroſe a great 
crye; and the ſcribes that were of the Phariſees part aroſe, and 
ftrove, ſaying; we find no evill in this man. Butt if a ſpirit, or an 


angell, hath ſpoken to him; lett us not fight againſt God *,” 


That this ſtrife was in words, appears in this g verſe; © they 
firove, ſaying.” The fyriacke reads it; they diſputed, in- 
terchanged words, debated with them.” The æthiopick is; 
te they contended, and fayd.” The arabick is more full; “ diſput- 
ing for him, and faying”,” &c. Plainly there was a hot debate, in 
the councell, uppon this plea, which Paul had prudently putt in: 
and the negative vote of one parte of the councell, againſt another 
part of them, wrought the apoſtle's deliverance att that time; 
and preſerved him for that mow” worke, of teſtifying the name of 


our Lord Jeſus. 


The jewiſh ſanhedrim had their members of each tribe ; and ſo, 
in a manner, repreſenting all the tribes, And. ſome conjecture, that. 


Acts xxii. 2. 30.—v. 7. Decertarunt, litigarunt, et dixerunt.Conſtitutio 
orationis, perſeverantia, conſtantia.— v. 8,—v, 9. | 7 Altercabantur cum eis. 
Litigarunt, et dixerunt. Diſputantes pro ipſo, dicentes. 
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thoſe of each tribe had their reſpective negatives. The whole coun- 
cell, cleerly, had a negative uppon the king; as Schicchardus ex- 
preſſeth it, ſpeaking of the ſanhedrim att Jeruſalem; © without 


v hoſe conſent, in weighty matters, the king could determine no- 


thing :” which ſhowes the councell's negative. And in ſome caſes, 
it 1s held ; that the king had a negative uppon the fanhedrim. 


His power, nevertheleſſe, was not abſolute ; butt, variouſly, li- 


mitted *.” And this limitation was, by the coordinate power of 
the ſanhedrim ; in the inſtitution of whom, it is ſayd by God, to 
Moſes : they ſhall beare the burden of the people with thee ; 


we, tte 


I come to the . who had their ſeverall negatives uppon 
their ſenates; wherof that in Athens is a teſtimonie. When a law was 
there made; they publiſhed it to the people, who were demaunded; 


« whether they liked the law or not? and no law, or draught 
. propoſed, was of any force; unleſſe it were ſubſcribed. by the hands 


b 2, 


of the nomothetes *,” who had a negative vote in the making of 


any new law. They had a perticular negative, and the people a 


generall negative, uppon the acts of the ſenate, 


The antient ſtate of Rome found the inconvenience, of the want 
of negatives, in their governement ; and therfore Valerius, in his 
conſulſhip, procured a law of appeale unto the people, from any 
magiſtrates whatſoever. And the tribunes of the people had a ne- 
gative uppon the ſenate ; without which they would not be pacyfied 
in their tumults. And the tribunes authority grew up, to that 


Jus reg. Hebræor. c. elect. theor. 2. Sine cujus aſſenſu rex, in gravioribus cauſis, 
nihil poterat decernere. Ibid. cap. ſubditi. p. 108. Cujus poteſtas non abſoluta erat, 
ſed varie limitata. | Num. xi. 17. . b Gothofredus, Ls 
p. 700. Si leges placuiſſent, an ſecus ? Neque valere ulla poterat lex aut tabula propo- 


ita, niſi nomothetarum ſubſcripta manibus, 


: height : 
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height: that what the ſenate decreed was confirmed, and ſtood 


valid; if the tribunes of the people did approve therof.” Some- 
thing alſo of the negative power, in the augures, appears in their 
ælian lawes; and, in the ſeverall parts of the ſenate, by the ſem- 
pronian lawes *. : 


The power of publique councells, in the empire, is divided into 
two parts; wherof the emperour hath one part, and the eſtates the 
other. © So that, in the councells, an equall power belongs to the 
eſtates with the emperor, in their determinations.” Which is a 
cleere negative; and is further expreſſed, by this author; * that 


ſomtimes, for the eſtates to contradict the emperour is no new 


d I» 


thing ©,” Heerwith agree other of their authors: and of the nega- 
tive which each eſtate, amongſt them, hath uppon the other, Paur- 
meiſtre thus alleadgeth it; wherin others agree with him. That 
nothing is adjudged to be eſtabliſhed, if the matter cannot be 
agreed between the emperor and the eſtates ; butt it is putt uato 
a free, and voluntary, convention. And he ſtates the negatives; 
« that neither the emperor, out of the fullnes of his power, without 
the conſent of the eſtates; nor the eſtates, without the conſent of 
the emperour; can determine any thing.” So that both the em- 
peror, and the eſtates, have their reſpective negatives“. 


In the lower Germany, the eſtates had a full negative uppon their 
princes, who could not marry, without the conſent of the eſtates. 


© Gothofred. I. 1. p. 22. Quorum authoritas ad id aſcencit faſtigium ; ut ea quæ 
ſenatus decreviſſet, ita demùm rati forent, fi tribuni plebis ita cenſuiſſent. Roſinus, de 
antiquitat. Roman. l. 8. c. 3. p. 363. 4 Millerus, c. 15. p. 134. Adeoque 
ut in comitiis æqualis poteſtas ſtatibus, cum imperatore, in diſcernendo competat. 
c. 15. Cui tamen & ſtatibus quandoque contradici, novum non cf}. 

* Paurmeiſtr. d. c. 2. n. 50. Math. Steph. I. 2. de jurifdict. pt. 1. c. 1. L. diſſer- 
tat. de ratione ſtat. imper. German. c. 4. § 2. p. 64. Nec imperator ex plenitudine 
poteſtatis, invitis ordinibus; nec ordines, invito imperatore; quicquam ſtatuere poſſunt. 
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Nor could any © new impoſitions be layd, or exemption be graunted, 


from payment of them,” butt by their conſent * They had alſo 
their negative, touching the undertaking of any warre ; or laying 
any burthens uppon the people, which were called preces, © re- 
queſts,” bicauſe att the requeſt of the princes they were decreed 


by the ſtates*, In their preſent conſtitution each citty, repreſented 


by their deputies, hath a negative vote againſt all the reſt, in their 
publique councells. And unlefle the deputies of every citty reſpec- 
tively concurre, in the vote of the aſſembly of the ſtates generall ; 

nothing can be determined to bind them: ſo that, in effect, every 


citty hath a negative uppon all the reſt. 


The frekch authors doe hold the beſt eſtabliſhment of a com- 


monwealth to be; when * the opinion of the ſoveraigne magiſtrate 


is moderated, by the remonſtrances of divers perſons of honor, 


being conſtituted into an eſtate for that purpoſeb; which is their 


ſeverall negatives, of publique councells : and accordingly, they are 
reckoned among the bridles of their king's power ; and © therfore, 
(faith Seſellius,) ſenates, and judiciall courts are inſtituted, which 
in our language are called parlements'. Another of their authors 
affirmes; that if any authority, in Fraunce, can impoſe limits to 
the kingly power, it is the aſſembly of all the three eſtates * :” as 
it is, (faith this author,) in England, and Scotland the generall 
parlement ; and the diette, in Germany. And the kings of Fraunce 


f Grotius de antiquitat. reip. Battav, f. 37. Nova vectigalia neque imponantur; 
nec cui veQigalium [exemtio] detur. | s Ib. f. 41. Preces ; quia ad preces 
principum, ab ordinibus decernebantur. > Paſquier, recherches, f. 42. b. 
L' opinion du ſouveraigne magiſtrat eſtoĩt attempree, par les remonſtrances de pluſieurs 


perſonnes d'honneur, eſtans conſtituer en eſtat, pour cet effect. i Seſellius, de 
repub. Gall. f. 22. Ideoque ſunt inſtituti ſenatus, et judicia, que noſtra lingua vocan- 
tur parliamenta. * Honorius, de regno Galliæ, f. 537. Ea quidem eſt 
omnium trium ſtatuum aſſemble a. 

5 are 
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are ſayd to make a perpetuall covenant : that as to the alienation 
of the holy patrimony, or the publiſhing of lawes, “ it ſhould be 
done with the people's conſent ; ſo that every one of theſe ſhould 
be of force, if the fathers, or ſenators, were authors therof '.” 


In the lawes of Normandie a doubt is made, (in the language of 
that time it is recited,) © whether the prince can make lawes, 
without the councell of the earles, barons, prælats, &c. To which 
is anſweared ; „that he, alone, cannot make a law®”.” And the 
reaſons are there given, wherby it appears ; that the eſtates, in the 
parlement of Normandy, had a full negative uppon the duke; and 
the duke, alſo on them. | 


In Sicily the king, or vice roy, can rayſe no contribution ; nor 
alter any thing in the governement : without the conſent of all the 


eſtates, which they call the three armes ; every one of which hath 
its negative“. 


The like is among the Swedes, and Gothes: where the king 


1. Can rayſe no money extraordinary; 
2, Can make no new law, or alter or repeal any old law ; 


3. Can make no offenſive warre, nor compell any man to ſerve as 


a ſoldier ; without conſent of the eſtates in the rick{dagh. And, 
in theſe caſes, each eſtate hath a negative. 


The king hath a negative uppon the eſtates, and the eſtates have 
a negative uppon the king ; and each perticular eſtate hath a nega- 


1 Erodius, de auctorit. rer. judicat. f. 6. Ad populum agatur; ita horum unum- 


quodque in poſterum valeat, fi patres auctores facti ſint. = Graund coſtumier 
de Normandie, f. 2. Gloſs. Si le prince peult faire loix ſans le conſeil des contes, 
barons, prælats, &c.— Qu'il ne peult, ſeul, conſtituer une loy. 1 Gothofred. 
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tive uppon all the reſt : and all of theſe muſt conſent, before any law 
can be made; or, any man's life, liberty, or fortune, be taken away 
by them. And in theſe proceedings, though of the publique coun- 
cells of the Swedes, and Gothes ; is a repetition of the conſtitu- 


tion of our Engliſh parlement; and hath a great affinity therwith : 


and, as in moſt other points; fo perticularly, in the negative votes 
of each ſtate, in publique councells. Which policy hath bin like- 
wiſe practiſed in moſt countryes, where they have injoyed the be- 
nefit of ſupreame publique councells, as an eſſentiall part of them; 


and much conducing to the good, and ſecurity, of the people 
under them. i | - 


CH AP. 


Cc. XCIX Putt we will not. u 


C H 4 N ear 
Butt we will noe. 


N the parlement 2 Car. 1. wherin I had the honor to be a mem- 
ber, the caſe of Sir Edward Coke was much debated in the 
houſe ; who, being ſherife for Bucks, was choſen one of the knights 
for Norfolke : and whether, by this clauſe of «© nolumus” in the 
writ, he were uncapable of ſitting as a member of the houſe of 
commons, was the queſtion ; and much debated, both att the com- 
mittee, and in the houſe, with difference of opinion. Yett Sir Ed- 


ward Cooke, de facto, did fitt in that parlement. Uppon ſearch of | 


the records it appeared ; that there was not any mention ef this 
clauſe of * nolumus,” in the writt, untill 13 E. 3*. when a great 
aide was required, by reaſon of warre with France, The commons 
prayed ; that writs be ſent, that the © worthieſt of knights be cho- 
ſen;” and that * lawyers, and ſherifs, be left out.” In the next 
year, Writs iſſued out; butt no clauſe of nolumus in them, touching 
ſherifes, 46 E. 3. no clauſe of nolumus” in the writ ; butt then, 
an ordinance was made; that * no man of law following buiſnes 
in the king's courts, nor ſheriffe, be returned or accepted knights 
of ſhires.” To which the king anſwears, thus, the king willeth, 
that knights, and ſerjeants (that is eſquires,”) of the beſt ranke 
in the countey, be returned from henceforth, to be knights in par- 


lement *. 
13 E. 3. rot. parl. n. 8. b 14 E. 3. rot. claus. m. 23.—46 E. 3. rot. 
parl. n. 13. Que nul home de ley, purſuont buſoignes en la court le roy, &c.—n. 14. 
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In the next yeare, a writ went out, commaunding the ſherifs to 
chooſe the beſt of knights, and eſquires; and this was the firſt 
time, that this clauſe of nolumus” was in the writ: butt in the 
writs to the 5. ports, the clauſe is omitted *. 


9 


ad E. 3. the clauſe of * nolumus,” is in the writ, as in 47: 


butt none in the writ for Briſtol *, 
50 E. z. the clauſe was in the writ as before *. 


I R. 2. the clauſe is in the writ, butt not in that for Briſtol, yett 
afterwards putt in. And from 1 R. 2. till 12 R. 2. the clauſe of 
© nolumus” was conſtantly in the writ *. 


7 R. 2. three knights were putt out, bicauſe © bannarets could 
not be choſen;” and another was. putt out, © bicauſe he was of 
the king's retinew ;” another, bicauſe he was * the king's ſervant.” 
Yett in the writs, is no clauſe of“ nolumus, to forbid ſuch to be 
elected. 


12 R. 2. the clauſe of © nolumus” is in the writ, as now; ſome 
words, which were formerly part of it, being now left out. In 
that manner the clauſe continued in the writs of ſummons untill 
5 H. 4. when the clauſe of © nolumus” excluded ſheriffes, and law- 
yers alſo *. 


7 H. 4. the commons putt up a bill, complaining about mat- 
ters of election; and praying, that elections may be without prayer, 
or commaundement . 


© 47 E. 3. rot. claus. m. 13. 4 49 E. 3. rot. claus. m. 6. . 3. 
rot. claus. m. 6. f 1 R. 2. rot. claus. m. 7. 7 R. 2. rot. claus. 
m. 32 Banaretti eligi non poſſunt—quia de retinentia domini regis—quia familiaris 
regl, 5 H, 4. rot. claus, pars 2. m. 4+ 17 H. 4. rot, par), 


J 8 H. 
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8 H. 4. writs iſſued out, commaunding ; that the parlement 
members ſhall be choſen, according to the ſtatute : and in theſe 
writs was no clauſe of © nolumus*.” 


11 H. 4. no clauſe of © nolumus” is in the writ, 


12 H. 4. that clauſe is likewiſe omitted, 


14 H. 4. in the writs of ſummons, the c;auſe of © nolumus,” 


was in the writ, to the ſame effect as now it is. And ſince that 
time, downwards, this clauſe of nolumus” hath bin continued in 
the writs of ſummons. Only in H. 8. time, in the writs to the 
_ deputy and councell of Callis, and to the major and burgeſſes of 
Callis; the clauſe of nolumus” is omitted. | 


In the caſe of Sir Edward Coke it ſeemed to be agreed; that the 
_ ordinance of 46 E. 3. was not made uppon petition of the com- 
mons; butt an act of the king, and lords, only, without the com- 
mons: and that it, therfore, hath not the force of a law. Yett, 
as a prohibition of the choice of ſuch perſons, by the king's writt; 
it hath bin long continued, and generally obſerved: as appears, 
by the collection out of the records in this chapter mentioned. 
And ſome of the debates, theruppon, are reſerved for the follow- 
ing chapters. 

8 H. 4. rot. claus. m. 2. ? 11 H. 4. rot. claus. m. 32. 12 H. 4. rot. claus, 
34 H. 4. rot. claus, | 
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TT hath bin before noted, that 13 E. 3. a great aide being de- 

maunded, the commons were carefull, that the beſt men ſhould 
be choſen knights of ſhires, who might not be too forward to 
graunt greater aides than were neceſſary; and therfore, petitioned, 
that lawyers, and ſherifs, might not be choſen. Beſides this; there 
ſeemes to have bin a diſguſt both of the commons, and of the great 
men, againſt ſheriffes who, as miniſters, execute the proces of law 
uppon them: and, againſt lawyers, as being a hinderance to their 
oppreſſions, by pleading the right of law, on the behalfe of their 
clients. Theruppon the ordinance 46 E. 3. before noted, was 
made*in the lords houſe, as appears by the rolle; and this ordi- 
nance was to exclude both the ſherifes, and lawyers, from Being 
choſen members of the parlement, and accordingly, the preſent 
| clauſe was afterwards inſerted in the writs, to exclude the ſherifes ; 
who, before that time, had bin uſually admitted to be members of 
the parlement : butt, uppon this prohibition in the writ, were now 
omitted to be choſen. Yett, notwithitanding this ordinance, the 
prohibition in the writ was not then extended to lawyers; butt 
they were choſen members of parlement, notwithſtanding the ordi- 
nance which Coke holds, by generall words of other ſtatutes, to 
Have. bin repealed, and made void * Batt in 5 H. 4. the king 


2 5 R. 2. ſtat, 2. c. 4. & 7 H. 4. c. 15. Co. 4 Inſtit. p. 48. | 
6 8 5 being 
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being in great want of money ; and fearing, that if the lawyers were 
parlement men, they would oppoſe his exceſſive demaunds, and 
hinder his illegall purpoſes, (according to their knowledge and 
learning in the lawes, and publique affayres;) to prevent this, the 
king iſſued forth writs of ſummons, with a clauſe of * nolumus” 
in them, to this effect. We will not that you, or any other ſherife 
of our kingdome, or any other man of lawe, by any means, be 


choſen *.” This parlement was held 6 H. 4. and was called the 
lacke learning parlement ; either, (faith our hiſtorian,) for the un- 
learnednes of the perſons, or for their malice to learned men ©. It 


is ſtiled by Thomas Walſingham, in his margent, © the parlement 
of unlearned men,” And from them thus packed the king, (faith 
our author,) obteined a graunt of an unuſuall taxe; and, to the 
people, full of trouble, and very grievous 4.” 


The commons ſencible heerof; and knowing their owne free- 


dome, to chooſe whom they pleaſed for their deputies in parle- 


ment; would not be debarred therof by this ordinance, nor, by the 
clauſe of -* nolumus.” Butt, knowing the lawyers to be equally 
intereſſed with others, in the rights and liberties of the nation; and 
beſt underſtanding them, and the more able to defend them by their 
learning in the lawes, and the more ready to oppoſe the infringers 
of them ; have eſteemed the lawyers to be fitt councellors, in the 
publique councells of the kingdome; and, equally with any others, 
capable- to ſerve their king, and countrey : have accordingly, (and 
with no unanſwearable ſucceſſe,) made conſtant choice of ſome law- 
yers, to ſerve for them in the parlement *. | 


vc Ih, 4 rot. parl. pars 2. m. 4. Sive aliquis alius homo ad legem, aliqualiter 
ſit electus. © Speed hiſt. Engl. f. 759. pl. 42. 4 Parliamentum indoc- 


Fricabilis, et valde gravis. © Speed hiſt, Angl. p. 458. pl. 35. 
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The like paſſage, to this of our lawyers, is related in the roman 
ſtate. Where the advocati, or lawyers, pleading for their clients 
rights and for every man's liberty, to whome they were patroni ; 
and, that the lawes might be obſerved : this gave ſo much offence 
to the great ones, by a checke to their oppreſſions, and unjuſt execu- 
tion of their lawleſſe wills; that, to ſuppreſſe the advocates, they 
had procured in the ſenate the lawe cincia to be made, by which 
It was provided, that for pleading of cauſes none ſhould take either 
money, or guift. And this law was endeavoured, uppon the like 
grounds, to be ſett on foot againe, preſently after the death of 
Tiberius. Butt when fome alleadged, that this would cauſe the 
want of counſellors and advocates, wherby the poore, would be op- 
preſſed by the rich, and mighty; that eloquence, and learning, did 
not come by chance, or gratis, without ſtudy and labour; that the 
care of a man's owne family was neglected, whileſt he intended 
other men's affayres; that many maintained their life by warre, 
ſome by tilling of the earth; that no man laboured to attaine know- 
ledge, unleſſe he ſaw ſome commodity in it; that the meaneſt of 
the people endeavoured, what he could, to better his eſtate: and 
that if the eſteeme, and rewarde of ſtudyes, ſhould be taken away; 
ſtudies alſo would decay, as having neither glory, nor honor. 


Uppon theſe reaſons, the ſenate held it not juſt, to leſſen the 
elteeme of lawyers ; nor, to take away the honorarium of advo- 
cates: only, they limited the ſame to 10000 ſeſterces, which ſome 
compute to about 781. of our money. Butt even that law, of 
limiting the reward, had no long continuance, or complyance 


with it. 
Their lawyers were often ſenators, and ſoldiers; and many of 
their ſoldiers were lawyers. Wittnes that paſſage of the ſoldier 


Tacitus annal. l. 11 
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who, being uppon his tryall, demaunded to have an advocate to 


plead for him; and Auguſtus did afligne one for him. Butt the 


ſoldier, unbracing his doublet, ſhowed his naked breaſt ; and cryed 
out to Auguſtus, 


O Cxfar! when I fought under thee, I received theſe wounds 
in my own breaſt. And now my life is in queſtion, before thee ; 
doſt thou aſſigne another, to plead for me? With that, (faith the 
ſtory,) the emperour came downe, and in his owne perſon pleaded ; 
and, (which is not ſtrange for ſuch an advocate,) carryed the poore 
ſoldier's cauſe for him. Nor did he, or any other, account this 
action a diſparagement, (as ſome of our fine Wan perhappes 
would doe;) butt, an honor to him. 


Among the Hebrewes, it was a chiefe qualification for a mem- 
ber of their ſanhedrim to be“ learned in the law.” And it is 
affirmed, that ordinarily, they were choſen out of the moſt eminent 
lawyers; and, that none were admitted into the ſanhedrim, butt 
men of excellent mindes in the diſcipline of the law, of great 
knowledge, and not ignorant of other arts: that they were wont 
to be ſkillfull in the 70 languages, or as it may rather be under- 

ſtood, * ſkillfull in languages.” They were to be learned in the 
art magicke, and in aſtrologie; that the ſanhedrim might be able 
to judge of theſe arts; as likewiſe, of phyſicke, arithmeticke, &c ; 
and, to have languages ; to the end that the publique councell might 
have no need of an interpreter; having often occaſion to deal with 


foreiners *, 


Uppon the text, of the wiſe men comming from the eaſt to wor- 


ſhip Chriſt *; the ingenious, and learned, parſon of my owne pariſh, 


r Juris peritus. Maimanides. Halach ſanhedr. c. 2. $ 1.——R. Jochanan, in 


Gemar. babylon, Linguarum periti. Mat. i. 2, 3. 
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makes theſe obſervations. That the ſober uſe of arts, and ſciences, 
is no hindrance to a man's comming to Chriſt. A man may have 
both a learned head; and, a ſanctifyed heart alſo. This learning 


of the wiſe men, did them no more hurt, than it did Moſes; of 


whome it is ſaid, that he was learned in all the wiſdome of the 
Ægiptians; no more than it did Solomon, who ſurpaſſed all the 
men of the eaſt in their owne wiſdome, and learning; no more than 
it did Daniel, who was admirable in the arts of the Chaldzans - 


True it is, that in the economy, houſhold, and houſhold worke 
of God; the buiſnes is never ſo handſomly done, as when Hagar 
waites on Sarah ; the handmaids, the arts; on the miſtriſſe, divinity. 


| Ignorance in an advocate, or counſellor, by reaſon of our eſtates 
committed to his truſt; in a phyſitian, by reaſon of our lives in his 
hands; is not to be indured : and, if in-a divine, „wo to the idole 


ſhepheard !” If in a ſenator, they may be reckoned among thoſe, of 


whom the prophet faith. «+ His watchmen are blind; they are all 
ignorant; they are all dumbe dogges ©.” | | 


As Chriſt choſe fiſhermen, for his diſciples; ſo he made them 
fiſhers of men ; gave them, not only a calling, but ability fit for it : 


fo furniſhed them with language, and knowledge, proportionable 


therunto, that it is ſayd; the people wondered att their wiſdome 
and knowledge, and knew that they had bin with Jeſus.” 


In the time next the apoſtles, we find imployed, learned men of 
all ſorts; Zenas, the © expounder” of the law; Luke, the phyſi- 
tian; Apollos, the mighty orator ; and Paul, with his “ all manner 
of learning” which he attained att Tharſus, as famous an univer- 
ſity for Aſia, as Athens was for Greece. | 


it Adds vii. 22.— 1 Kings iv. 30.—Dan. i. 4.  * Ve paſtori idolo! Zach. 
xi. 17.—Ifat. li. 10. Acts ii. 6. 5 Orea yedupcla. 
| The 
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The eccleſiaſticall ſtories, in the next age, mention what men 
were preferred: ſuch as were of moſt exemplary piety, for they 
were molt of them martyrs; and men of moſt eminent abilities, 
for they were all of them doctors. 


And indeed in all places, the veneration given to their prieſts was 
bicauſe they were held more learned than others ; eſpecially in that 
learning, which tended to the immortality of the ſoule. It was 
the opinion of learning, which brought eſteeme to the bardes, and 
druydes ; and will bring reſpe& to all, who ſhall attaine unto it. 
And learning is generally favoured ; having no enemy, butt igno- 
rance. It is of excellent uſe in all matters, and conditions. The 
orator, by experience, affirmes; that * by ſtudy, and learning, proſ- 
perous things are adorned, and unhappy things are relieved ",” 


Thoſe, who are learned in the lawes in Germany, doctors, and 
licentiates, and others, are in great repute with the princes ; and, 
where they reſide in free townes, are held in great eſteeme, choſen 
into their councells and magiſtracyes of beſt note; and, are in like 
honor in other countryes. Nor doe they ſcruple, in ſome 8 to 


give unto a doctor the title of your excellence. 


Butt where gallantry, and debauchery, are in faſhion; and where 


much earth is more regarded, than much learning; where wealth 
taketh place of virtue, (as it generally doth :) it is not ſtrange, if 


contempt have the chayre of honor ; if learning, and worth be de- 
ſpiſed, by ignorant, and worthleſſe men. 


It is no marvaile, if Æſope's cockes doe value dunghills, before 
jewells: or, if the menue people will ſooner truſt their lives, liber- 
ties, and fortunes, in the hands of a debauched, ignorant, rich land- 


* Studiis, ac litteris, res ſecundæ ornantur; adverſæ adjuvantur. 
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lord; than, of a wiſe, pious, and prudent gentleman, of leſſe revenue. 


They, who will give better meat to a hound, than to a ſchollar ; 
may expect Actæon's fate, to be torne by thoſe whom they have 


fedde. And they, who will have a «* nolumus” of learned ſenators 3 


muſt be contented with a © volumus” of uncouth lawes, Which 


I hope will never be the fate of England; butt, that we ſhall ra- 


ther follow the opinion of Solomon: « a wiſe man will heare, and 


will increaſe learning *,” 


© Pro. i. 5. 


CHAP. 


c. Of our ſaid kingdome; 367 
CH A p. Cl 


Gk our ſaid kingdome. 


Y this clauſe of nolumus in the writ, no ſherife © of the king- 

dome” is to be choſen a member of the houſe of commons : 

and whether this clauſe be binding, or not, hath bin much con- 
troverted. | | 


Two things are objected, principally, againſt the election of a 
ſherife, to be a knight of the ſhire, 


1. The ordinance 46 E. 3. 
2. The © nolumus” in the writ. 


For the ordinance, it was objected to be a binding law; as the 
| courſe was, in thoſe times; and, agreeable to the law of England, 
by which the ſherife is a conſervator of the peace ; and by whome 
many things are to be done, which cannot be done by deputy. 
And the office of a ſherife, and of a knight of the ſhire, togither 
are incompatible, For a ſherife ought to reſide in his countey *, 
wherof he hath the cuſtody ; and ought to be conſtantly preſent 
to conſerve the peace of it, and to reſiſt and ſuppreſſe any invaſion, 
or inſurrection: and a parlement man ought to attend, in parle- 
ment. Butt a ſherife, being a knight of the ſhire, cannot be pre- 


% H. 4 0. 1. | 
ſent 


' 368 Ot our laid kingdonie. C- Cl 
ſent in both places; nor execute both dueties. A ſherife is alſo a 
judge, his power is judiciall; and in ſuch matters, he cannot exe- 
cute his office by deputy, nor ſupply both theſe imployments. 
Therfore the ordinance, forbidding his election, is according to 
law. That Sir Edward Coke himſelfe made ordinances equall with 
acts of parlement ; and that it is a queſtion, whether all acts were 

not ſo, in that time. | 5 


To this it was anſweared, that cleerly there was a difference be- 
tween an ordinance, and an act of parlement; (wherof ſomwhat 
hath bin before noted ;) and this difference appears, in that an ordi- 
nance was enacted, from thenceforth, to be an act of parlement *. 
If this ordinance had the force of a law; it was to no purpoſe to 
have any of the commons in parlement ; for this ordinance being - 
made without them, as appears by the rolle; if it were nevertheles 
a binding law, there would be no uſe of the commons in parle- 
ment. Butt the neceſſity of their aſſent, to lawes, hath bin already 

in part noted; and, about the time of this ordinance: which, if it 
had bin a binding law; how came it then to paſſe that lawyers, as 
well as ſherifes, have not bin ever ſince excluded the parlement ; 
and comprehended, as well as ſherifes, in the nolumus ? Which 
they have not bin; nor, the ſherites themſelves, in ſome times. 
Butt this point was left, as a cleer trueth : that neither this, nor 
any other ordinance, is the fame thing with an act of parlement ; 
or hath the ſame force of law in it. ; 


As to the ſherife's reſiding in his countey ; the king doth uſually 
diſpence therwith : and the election of him, to be a knight of the 


» Weſt. 2. c. 14. 2H. 4. t H. 4. f. $2. Stat. Merton. e. 3. 7 H. 7. 
f. 4. 12 Hl. 7. f. 5. 9 H. 4. f. 5. 9 E. 4. 31. D e . 
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- . Of our ſaid kingdome, 369 
ſhire, takes him off from that reſidence; and, by the old law, tyes 
him to an attendance uppon the parlement. 


Nor is his judiciall office, of a ſherife, any more hinderance to 


his ſervice in parlement; than the office of a Juſtice of peace is, or 


of the judges att Weſtminſter, 


2. The ſecond objection uppon the © nolumus” was inforced, as 
being a clauſe, and words, of ſubſtance; not, of forme; and con- 
ſtantly uſed, and obſerved ſince 46 E. 3. That things long ſetled 
are not to be ſtirred. That there are divers precedents where 
ſherifes, being elected parlement men, have bin refuſed to be ad- 


mitted, and new elections ordered: as Sir Andrew Noel's caſe, and. 


d 2? 


Sir * Selbye's caſe; the caſe of majors, of towns, and others“. 


To this, was anſweared, That Sir Andrew Noel was choſen: for 


the ſame countey, wherof he was ſherife; and Sir George Selby 


was ſherife of inheritance, . in another countey. That as ſome 


ſherifes have bin excluded; ſo others have bin admitted*®. And. 
this ordinance being no act of parlement; the * nolumus,” in pur- 


| ſuance of it, doth not bind as a law, And. the longer it hath con- 


tinued; the. more injury hath: bin done to the. rights of the people, 


and to the priviledge of parlement: which cannot be bound, butt 
by a lawe to which themſelves conſent; and that was not had, 
either to this ordinance, or to the nolumus.” 


« 4 Nov. 1602, 9 Apr. 12 Jac. Br. parl. 18 H. 8. 12 Jac. journ, 
© 39 Ek” 31 El. Sampole's caſe, & c. 
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Ar. CI 


By any means be choirn. 


ESIDES ſherifes diſabled, by this clauſe of the writ, to be 

choſen members of parlement ; there be other officers, and 
perſons diſabled, by the lawe and cuſtome of parlement, to be 
choſen members of the houſe of commons. 


The judges of the king's bench, common pleas, and barons of 


the exchequer are diſabled to ſerve in the houſe of commons; 


bicauſe they are aſſiſtants in the lords houſe. Thoſe who are not 
reſiants in the countyes, and townes, are not to be choſen*. An 


alien is difabled to ſerve; though he be made a denizen. Men 


attainted of treaſon, or felony, and outlawed perſons, are diſabled. 
A man deafe and dumbe, or blind, or an ideot, is diſabled. 


With the Jewes, the comlines of the perſon was much regarded. 
They were not admitted to a place in the ſanhedrim, whoſe ſtature, 


countenance and demeanor was not comly; as he that was blind of 


both eyes, or of one eye, or deformed, or mayhemed, or an eunuch, 
of which ſomwhat hath bin, before, noted“. — 


Whoſoever is made a peere by the king; or, elected to ſerve in 
the houſe of commons by the people: yett may the reſpective 


a Co. 4. Inſtit. p. 47.— Stat. 1H. 5. e. I. | Gemar. Babilon. ad tit. 
Menachoth, c. 6. f. 65. 1. — Gemar. Babilon. tit, ſanh. c. 4. f. 36. 


houſes, 


c. I %p any means be choſen, . 371 
houſes, uppon complaint of any crime in ſuch perſon, and proofe 


therof; adjudge him diſabled to ſitt as a member of that, or any 
other parlement *. 


The Hebrewes, Græcians, Romans *, and all nations, have bin 
very carefull not [to] admit unfitt perſons, to be their ſenators, and, 
have exerciſed this judgement : that if any of them were noto- 
riouſly vitious, unjuſt, and ſcandalous; they would remove them, 


as unworthy, and diſabled to be, magiſtrates, or members of their 


publique councells. Thoſe vices being hatefull to all perſons of 
honor; and, diſtructive to all governements, and ſupreme coun- 
cells in them, 


Journals of either houſe, © Roſigus, de antiquitat. Roman. p. 278, 279. 
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And that you certify, 


HE «© ſherife muſt certify the king,” of the elections made 
in his countey; and by this certificate, the perſons who are 


to ſerve are certainly knowne; and fo is, the certaine number 
of them. | 


And although the king may create as many as he pleaſe, to be 
members of the lords' houſe; and give, by pattent, to as many 
townes as he pleaſe, the priviledge of ſending burgeſſes to the par- 
lement; and fo increaſe the number of the members of either houſe 
according to his owne pleaſure. Yett, when he hath created thoſe 
peers, the certaine number of all the peers muſt be knowne; as 

appears, by the rolles in chancery : and, after his graunting the pri- 
viledge to townes; the certaine number of all the members of the 
houſe of commons muſt appeare, by the certificates of the ſherifes. 
Elſe it cannot be knowne who are truſted with the great power, of 
being members of that high court, and councell. 


With the Hebrewes, the number of ſeaventy was had moſt in 
.requeſt, and veneration : which arofe uppon that number of ſoules 
going with Jacob into Mgipt; and from the inſtitution of the 
ſanhedrim, where Moſes was commaunded by God. *© Gather 
unto me ſeaventy men,” &c, The hebrewe is according to. the forme 


of 


c. ein And that pou certify, 373 


bl 


of their ſpeech, * ſeaventy man,” for « 70 men; 
number being taken by way of collective: as in other places, „a 
thouſand man,” for „a thouſand men,” and the like*, There is 
no ſmalle variety of opinion, concerning the number of theſe elders. 
Many eminent men have publiſhed their opinion, that the number 
of them was 72; reckoning, beſides the 70 mentioned in the text, 
Eldad and Modad, who remained in the campe, and propheſyed : 


ſo they count them in all 72. Others ſay, they were 72 or 74. 


Others ſay, that they were 72; and ſo 6 taken out of every tribe: 
of which opinion we have the workes of ſundry learned men, pub- 
liſhed ; and, their reaſons for it“. 


The like difference of opinion is about the number in Luke; 
the Lord appointed other 70 alſo; and ſent them two and two 
before his face, into every citty, and place, whither he would come ©,” 
This number, ſome hold, was 72: though heere named butt 70. 
The like is conjectured of that number, in the text alluding to the 
70 diſciples ſent abroade. And they came to Elim, where were 
12 welles of water and 70 palme trees *.” Expoſitors hold theſe 
12 wells, to allude unto the 12 apoſtles; and the 70 palme trees, 
to the 70 diſciples ſent forth by Chriſt, And many authors con- 
tend, that this number was 72: and they alleadge the cuſtome 
among the Hebrewes, to uſe a round number, for that which is 
more large. And they inſtance the 72 interpreters, which doubt- 
les was the number of them; yett they are often in a round name 
called the 70. So Eutichius, patriarke of Alexandria, in his MS. 
faith : that Ptolomy ſent to Jeruſalem, to call 70 men of the Jewes 


a Numb. xi. 16. DN P19 US: DAW 0 QI Jud. xv. 1 5. EN 0X 
mille hominem, for mille hominum. »- Baronius. Spondanus. Lorinus, Serrarius. 
Montague, analect. p. 228. Quiſtorpius. annot. Bib. Druſius. Grotius. Mege- 
thius. Eutropius. Adamantius. Auguſt, MS, in bibliothec. St. Jac, & Cott. 

© Luke x. I, 4 Exod, xv. 27, 
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to Alexandria; and commaunded them to interpret to him the law, 
and the prophets, out of the hebrewe, into the greeke tongue. 


The like is mentioned of the round expreſſion of the centumvirt 
of Rome; and the centumvirall judgements of cauſes, uſuall with. 
their authors. Ovid was one of them*, and Lucan; and they ex- 


preſſe them, the court of the centumviri. Yett it is acknowledged, 
that the number of thoſe called the centumviri was, att firſt, 105 


and afterwards, 180; yett ſtill called the centumviri. Att Rome, 
there were 35 tribes, Three out of every tribe were choſen to be 
judges; and, called the centumviri, although they were five more 
than 1000, that they might be the more eaſily named. And this, 
in Rome, ſome reſemble to that of the ſanhedrim. Out of the 12 
tribes of the Hebrewes, 6 were choſen of every tribe, which made 


the number of 72; butt for the roundnes of * they were 
called 70. 


The cleerer, and more univerſall, opinion ſeemeth to be; that the 
number was butt 70, beſides Moſes the prince: and generally, the 
Talmudiſts are of this opinion, and the rabbins', Nor is it a frivo- 
lous conceit, that 6 were taken out of each tribe, and two of them 
were left out by lot; as hath bin before noted. And though a 
leſſer number be ſometimes uſed, in the roundneſſe of ſpeech ; yett 
it doth not theruppon follow, that it ſhould be more than the firſt 
inſtitution. It might as well be ſaid, what Pliny relates of the 70 
judges in Taprobana®, who had cogniſance after an appeale from 
the 30 rulers; that thoſe 70 judges are to be underſtood 72, bicauſe 


* Joſephus. Auguſt. de civitat. Dei. 1. 18. c. 43. Eaſterne, and weſterne authors. 

f Cicero de orator. Quintilian, 2 Ex ponto, I. 3. epiſt. 5. Et firmare 
jubet centeno judice cauſam. * Sixtus Pompeius. i Commentators on 
Nu. xi. & on Math. v. Martini. Porchetus, Galatinus. Petrus. Brutus. Mi- 
randula, Bongus. Crinitus, Beza, &c, * Hiſt; nat. 1,.6, c. 22. 


that 
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that number is elſewhere ſo taken. They may as well take thoſe 
30 rulers for 32; which will hardly be admitted. Thoſe, who 
would have the number of the elders to be 72, muſt then make 
the ſanhedrim to conſiſt of 73; Moſes being added : butt that 
number is unheard of; as that of 71 is every where received. Where 
the offerings of the princes are recounted, att the dedication of the 
temple, it is ſaid; that Naſhan offered one filver boule of 70 ſhekels, 
after the ſhekel of the ſantuary'. No man will object this to de- 
note 72 ſhekels; and as little is it to be doubted of the 70 elders. 


Butt I may be judged to have ſpent too much time uppon this 
point. The reaſon, why the number of 70 was preſcribed by God, 
is above our inquiry. It pleaſed him to commaund it : and there 


is alfo a ſpeciall reaſon obſerved for it. That this being the number | 


of ſoules that came into /Egipt with Jacob, as appears; of thoſe 
70 ſoules came 70 families, and of every one of thoſe families one 
perſon, who excelled the reſt, was choſen: and fo out of the 70 
families were 70 perſons, who made the “ aſſembly of elders *.“ 
And the Hebrewes, for this reaſon, honored that number of 70; 
to preſerve the memory of God's goodnes, and promiſe to them, 
in the increaſe of Abraham's ſeed from ſo ſmalle a number, to ſo 
great, and numerous a people. Therfore in the latter end of 
Jacob's time, or ſhortly after his death, it is conceived, that they 
inſtituted that number of 70 elders in Ægipt; the which are men- 
tioned in the texts. And Bertram holdes, that from theſe grounds, 
thoſe families were ſo exactly numbred, and ſo often mentioned. 
And from thoſe 70 families the chiefe rulers of the Hebrewes were 
taken; © who, to all ages of the world, ſhould repreſent thoſe 70 


- VB 


ſamilies of the Hebrewes unto poſterity *., 
Num. vii. 13. » Bertramus, de rep. Jud. c. 5, Grotius ad Acts. vii. 13. 
Gen. xlvi, 27. Exod. ii. 5. Deut. x. 22. Bertramus, ſupr. —Senierum cætum. 


Exod. iii. 16. & xxiv. I. 9.— p. 53, 54. Qui ſeptuaginta illas gentes Hebræorum 
yoſteris, in omnes mundi #tates. repreſentarent. | ; 
| | The 
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The number of the councell, or conclave, of the cardinalls of 
Rome comes up to this example. Pope John 8, writing to them 
concerning the determining of cauſes, ſaith: As we are ſure, that 
our meeknes hath a reſemblance to Moſes; ſo hath your fraternity, 
to the 70 elders who, under him, did judge the buiſnes of cauſes .“ 
Another of them faith < that, as the figure of the old ſynagogue. 
doth anſwer unto the trueth of the holy apoſtolique church ; we. 
being deſirous to follow the commaund of God, given to Moſes, . 
to gather 70 men of the elders of Iſrael of the people, and maſters ; 
that they with him might beare the burden of the people, and that 
he might not beare it alone; uppon whome, being brouglit to the 
door of the tabernacle, (the Lord ſpeaking,) the ſpirit reſted : we, 
by the counfell of our ſaid brethren, have eſtabliſhed, and for ever 
ordained ; that from henceforth reckoning all, the biſhops, preſbi- 
ters, and deacons cardinals, of every order which now are, or 
which ſhall heerafter be created, ſhall not att any time altogither 
exceed the number of 70; and that number, by any prætext, occa- 
ſion or urgent cauſe whatſoever, ſhall not be increaſed . 


It is noted of the athenian ſenate, that the chiefe place, among 
the magiſtrates, was to the ſenate of 500 men.” And in another 
place it is faid ; that „the Athenians uſed, under the name of 

nomothetes, to underſtand the ſenate of a thouſand men.“ 


It hath bin noted that Romulus, att the firſt foundation of the 
ſenate, choſe 100 perſons to be ſenators ; whom Tarquinius Priſcus 
made up 700 ; and Czſar, goo". 


„ Baronius, tom. 10. an. 882. § 8. Binnius, NY tom. 3. pt. I. 3. p. 94. 

y Pope Sixtus 5. conſtitut. an. 1586. Bullar, cherub. tom 2. in Sixt. 5. conſtit. 50, 

a Gothofred. l. I. p. 699. Primus locus inter magiſtratus fuit ſenatui quingentum 
virorum. p. 700. | Solebant Athenienſes, ſub nomothetarum nomine, intelligere 
mille viros. Martin. Philetii, in Cic. Godwyn, Roſinus antiquit. I. 1. § 2. 


2 | | The 
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The number of members in the German diette are reckoned, 
the 7 electors, about 60 biſhops, about 40 princes, 12 abbots, 91 


earles, 47 barons, and the deputyes of 97 cittyes; in all about the 


number of 500 perſons, 


In the Swedes rickſdagh are 9 biſhops, 7 ſuperintendents, about 
250 families of the greater and leſſer nobility, about 160 proctors 
of the clergy, about 120 cittizens, and about 140 boores ; the num- 
ber, in all, doth amount unto about 700 members. 


Butt the ſenate of Venice, for number, exceedes them all ; there 
being reckoned about three thouſand ſenators : and they may truely 
ſay, with the wiſe man, © in the multitude of counſellors there is 


ſafety *;” having themſelves flouriſhed above 1300 years togither. 


It is not neceſſary, or practicable, to make an exact calculation 
of the certaine number of ſenators in the ſeverall publique coun- 
cells which now are, or have bin. It may ſuffice, that although 
the numbers of the members of publique councells are ſometimes 
more, and ſometimes fewer ; and muſt vary according to occaſions 
of abſence, imployments, ſicknes, death and the like : yett the cer- 
tainty who are intruſted with that great power, who are members 
of councells, and who are not, is “ neceflary to be certefyed, and 


certainly knowne ;” that they be not perſonated by others; butt 


that it may be knowne who are inveſted with that high authority; 
and that they be obeyed accordingly. 


Pro. xi. 14. 
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C H AP. Cv 


Without delay, 


ELAY” is ſaid to be the ſtepmother to buiſhes ; and 

commonly gives diſcontent, though att the length, diſ- 
patch be obteined. It is as bad, if not worſe than a denyall. In 
private affayres, and in publique, it carryes daunger *.” Tis ſel- 
dome that buiſnes delayed comes to a good iſſue. The ſuitor 
feares, by delay, his buiſnes will be loſt : and ſometimes the patron 
delayes, fearing daunger in the doing of it, On each part wy is 


g 8 


Impatience is the companion of delay. And nothing brings 
more regret with it than delay; bicauſe it is fruitles : except in 
the caſe of a delinquent, where delay is gaine; — to that 
of Ovid, 


- 


The leaſt 3day will be thy friend, 
And bring great profit i in the end..“ 


And fo the italian proverbe is: © he that bath time hath _ -..” 
Butt, in publique affayres, delayes prove often miſchievous : and 


when the people had long expected Moſes to come downe from the 


2 Mora trahit periculum. 
b Differ, habent parvæ 
| Ccmmoda magna more. 3 Fall. 
© Qui a tempo, a vita. | : | 
I es | mount; 


C. CIV Without delay, on 
mount ; and 8 that he delayed to come; — fell to idolatry, 


and made the molten calfe. | 55 


The Latines call delay “ a ſtaying, an expectation of time, a 
putting of, a dilation *, 2555 


Lucan adviſeth, 


When things are ready, take away 
The conſtant dammage of delay. 


In nothing is it more damage, than when publique affayres are 
retarded by an unneceſſary delay; and therfore this writ com- 
maundeth the ſherife to certify, © without delay, the names of 


the. parlement men by him to be returned ; for till they are knowne, 


no buiſnes can proceede. 


The beſt precedent againſt delayes is given by the pſalmiſt, 


who faith, © made haſt, and delayed not to keep thy com- 


maundements . And in this caſe above all others, delayes are to 
be avoided. 


4 Exod. xxxii. I. Mora, expectatio temporis, dilatio, cunctatio. 
Tolle moras ſemper, nocuit differre paratis. £ Pſal. cxix. 60. 
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380 To us in our chancery. C. CV 


CHA P. CV ©. 


To us in our chancery. 


Ho note matters obſervable, in relation to the chancery, would 
take up another volume. I have bin unhappy in too much 
Experience of thoſe matters; and hold it beſt to acknowledge, that 
« plenty makes me want; and ſince I have not ſcope to ſay what 
I could on this ſubject ; I ſhall rather offend in faying too little; 
and reſerve a full diſcourſe, for a perticular tract on this argument. 


That the chancery of England is * the ſhoppe of juſtice *,” the 
fountaine of legall proces, and the court of equity to moderate the 
rigour of the common law, is in every ſtudent's notes. I had rather 
informe others; than thoſe of my owne profeſſion, who under- 
ſtand theſe things better then I doe. | | 


, 


For the word “ chancery, and chancellor,” and the derivations 
of it à cancellis, and other criticiſmes, the learned Sir Henry 
Spelman gives great ſatisfaction ; with whome Lambard, Coke, and 
others doe agree: and they derive theſe words from the greeke 
word, which ſignifies to © make lettices,” grates, or croſſe barres; 
as the chancellor doth, when he cancells a record. | 


2 Inopem me copia fecit. d Officina juſtitize. _ © Gloflar, hoe verbo 
Cancellarius. Lambard. archeion. p. 46. Co. 4. Inſtit. Koyrinu, | 


I ſhall 
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I ſhall ſpeake briefly uppon three heads. 1, The antiquity ; 
2. the dignity; 3. the authority of this court of chancery, and 


of chancellors. 


Doubtles the chancery is as antient, as any court of juſtice in 
England, as to ſundry parts of it: and we find chancellors men- 


tioned very antiently, amongſt us. 


The antient Saxons termed thoſe, who prepared the king's char- 
ters, bocenap, notaries and ſcribes. So Ingulphus calles Boſa, the 
ſcribe of king Withlaſius; and Swithulphus, biſhop of London, is 
called notary of king Berthulphe * : who were the ſame with chan- 
cellors. The which word was alſo uſed afterwards : as king Athel- 


ftane faith, he made his charter to Malmeſbury, by the counſell of 


maſter Wolſin his chancellor ©.” And Turketulus was chancellor 


to the ſame king *, and to Edmond, and Edred; and to their father 


Edward the elder. Alſo Adulphus was chancellor to king Edgar; 
Alſius, to Ethelred ; Leofric, Wolfinus, and Reimbaldus, to Edward 
the confeſſor. Polydore affirmes, that W. 1. inſtituted a colledge 
of ſcribes, and called the maſter of them a chancellor : butt this 
is not the firſt of his miſtakes: That we had chancellors before, 


is evident. 
The fower high courts att Weſtminſter, the chancery, king's 


bench, common pleas, and exchequer, are all of equall antiquity ; 
and no man can certainely affirme the time of the beginning of 


them. Our antiquaries affirme*, that both the chancery, and 


king's bench, were antiently one court; which followed the king's 
perſon whitherſoever he went, to be ready to adviſe him, in matters 
both of law and equity. And in the king's houſe there was a 


* An. 851. Per conſilium magiſtri Wolſini, cancellarii ſui, 
Ingulphus. s Cambden,— Lambart. 4 


4 place 
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place for the chancellor, and his elerkes; and for the judges; and 
there was alſo the exchequer: wheruppon they were _ the 
lawyers of the pallace, and the court lawyers '. 


In one of our bookes of law, it is reported, that in the king's 
bench, a record ſhall be received from the chancery without a 
mittimus ; bicauſe, (faith the booke,) thoſe two places are butt as 
one place. And the antiquity of theſe courts is doubtles very 
high, and hardly to be traced to a certaine time of commencement. 


In a ſmalle tract of the office of lord chancellor, fathered uppon 
the lord Elleſmere, it is ſaid; that before the monarchy of the 
Hebrewes, a ſpeciall priviledge of juriſdiction in difficult matters 
was reſerved to Moſes, If it were reſerved to Moſes, it could 
not be before the monarchy of the Hebrewes; for Moſes was an 
abſolute monarche over them. The lord Elleſmere * goes on. 

Wherin (faith he) Moſes might demeane his dectees, according to 
the information of his good conſcience. For — be under - 
ſtood, if I be not deceived, (faith our chancellor;) that in thoſe 
caſes, he aſked councell of God, who gave him warrant of his au- 
thority : and therfore ſome have not feared to call him God's 
chancellor ',” So by the poets it was fained, that Minos was chan- 
cellor unto jupiter . 


Joſeph is ſaid to have bin Pharaoh's chancellor". And in that 
place where Jehoſaphat is called the recordor ; the hebrew worde 
is „a remembrancer,” and one that keepes memorialls; ſo the 
vulgar litin renders it, à commentariis. The greeke is the ſame; 
and the ſyriack, and arabick, is „ commemorator.“ The chaldee 


d Gotzelinus, in vit. Sti. Edwardi. Jo. of Saliſbury.  i10E. 3. 403. b. 62. 
& Obſervations concerning the office of the lord chancellor, publiſhed 1651. 
1 Cancellarium Dei. = Cicero Tuſc. I. 2, V2 Sam. viii. 16, 


18 
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is © chiefe over the records,” the proper office of the chancellor : 
and the ſpaniſh verſion gives him the name of “ chanciller.” 


We read alſo, in the time of Artaxerxes, of Rehum the chan- 
cellor'. With the Athenians, Solon is faid to be a kind of chan- 
cellor ; bicauſe he mitigated the rigor of Dracoe's lawes : and the 
nomothetæ were a kind of chancellors. And Plutarch writes of 
Eumenes Cardianus, that he was © archigrammateus of Alex- 
ander the great; commonly called. chancellor, and prince of the 


ſcribes ts | 


Some fetch this office, and officer, from the Athenians ; others, 
from the Amphictyones: and others, from the antient times of the 
Roman empire, in which we find this mention of them; that 
he made one of his chancellors governour of the citty.” Aſter- 
wards, there is mention of a chancellor by Caſſiodore; and in that 
time it ſeemeth there was a chancellor in each province *. 


Under Charles the great this officer flouriſhed ;: and under Lodo- 


wick, the emperors: and the office of the comes n reſolved. 


much into that of the chancellor * f 


L 


This ole was 1 Gm the a of the emperor, brought 


into the conſiſtory of the church, * in an age that is uncertaine, 


butt very antient; and att length, this enn, Was brought into 


the courts of all the n of Europe. 


© Ezra, iv. 8, 9. 17. P Archigrammatea Alexandri magni, vulgo cancella- 
rium, ac principem ſeribarum. | 2 Flavius Vopiſcus, in Carino, an. 287. 
Præſectum urbi, unum ex cancellariis ſuis, fecit. Variar. I. 11. formul. 6. & l. 12. 
formul. 1. r Hincmar, epiſt. 3. c. 16. * Spelman, gloſſur. hoc 
verbo. vo quidem incerto, ſed antiquo, Tranſiit denique hie magiſtratus in aulas 
omnium principum Europzorum, | | | 


France 
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France had it very antient ; ſo had Spayne, and the princes of 
Italy; and in Germany, Poland, Sweden, Denmarke, Bohemia : 
and ſcarce any kingdome is without this office, and officer, of very 
antient date. 


For the dignity therof, the chancellor, with us, is faid to be 
ct the firſt after the king; and ſecond, in order,” of any temporall 
' magiſtrate *, As Joſeph was ſtiled father of the countrey; and 
only in the throne, was the king greater than he", 


Turketulus, chancellor to king Edward ſenior, is ſtiled by In- 
gulphus © the firſt counſellor, the chiefe, and moſt intimate in his 
ſecret counſells ”.” After this great chancellor, who was eminent 
both for warre and peace; the ſucceeding chancellors were not of 
ſo great note for a time; butt in their degree as eccleſiaſticall per- 
ſons, and the king's chaplains, who were uſually placed before the 
nobility. Under H. 2. the chancellor is faide to reigne, togi- 
ther with the king; and under R. 1. William Longechamp, the 
chancellor, ſolely managed all things in the kingdome, 


&« His dignity is, that he is hd in the kingdome, the 
next unto the king“ .“ The court of equity is not held a 
court of record; butt © excelles the courts of record *;” the begin- 
nings wherof are incertain, butt the groweth was to a vaſt greatnes, 


By an act of parlement in H. 8. time, entitled « an act for 
placing of the lords; amongſt the reſt the lord chancellor, being 


t Primus poſt regem; et ſecundus in ordine. u Gen. xli. 40. 

» Ingulphus. Conſiliarium primum, præcipuum, et a ſecretis familiariſſimum. 

x Gulielm. Nubr. rer. Anglican. I. 2. c. 16. Conregnare dicitur Thomas Can- 
cellarius. 1 Cancellarii dignitas eſt, ut ſecundus à rege in regno habeatur. 

2 Præpollet tamen ipſas. | " 3 H. 8. rot. parl. n. 10. 


a baton, 
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a baron, is placed uppermoſt, on the left ſide of the parlement 


chamber; before all dukes, except the king's ſons, brothers, uncles, 
nephewes, &c. ſo great dignity then was, and ſtill is, given to this 


great officer, 


And if Moſes were God's chancellor, (as the lord Elleſmere 
notes ;) there could hardly be an officer of higher dignity. Nor 
could more dignity well be given to a chancellor, than that which 
Pharaoh deſervedly gave to Joſeph ; before whome they cryed, 
& bow the knee; or they called him, “ father of the king *.” 
Jehoſaphat, by us tranſlated “ recorder,” and by the Spanyards 
* chanciller,” is ranked with Joab the generall of the army. 


Thoſe, among the Græcians, to whome this officer is likened, 
were the principall magiſtrates in their commonwealths. 


In the old empire, the chancellor is called *« the chiefe, and who 
was preſident over the reſt of the great officers ©;” and had great 
ſtate, and pompe, in the provinces. He performed, in effect, the 
office of prætor, which was of great dignity : and came att length 
to that height, © that he was viccar of the preſent prince; and he 


being gone abroad, he was in a ſort his vice roy *,” 


Budzus calls him * præfectum pretorio ;” and that he was ſome- 
times in the place of the dictator. 


Tribonianus is accounted to have bin chancellor to Juſtinian; 
Seneca, to Nero; and Ulpian, to Alexander the pope: and theſe 
were men of great dignity, in their times. 


Vides quantus olim in imperio cancellarius; ſummus 


b Gen. xli. 43. 
4 Ut principis preſentis viccariusz et, eo 


nempe, et qui cæteris præfectus. 
peregre profecto, interrex quoda n modo cenſendus. 
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The archbiſhop of Mentz one of the electors, a great A is 
chancellor of the empire. 


The chancery, and chancellor, of France, (as the lord Elleſmere 
notes,) cometh neereſt to ourſelves; and much reſembleth the 
forme, and force, of our Engliſh chancery. The chancellor is ſtiled 
& the higheſt of all orders and honors ;” and he is called the . no- 
mophylacius,” a græcian officer of great dignity *. 


__«« Antiently,” in the great councells in France, the chancellor 
was the preſident; and ſummoned, by order, the counſellors. He 
fate with the peers, and was acknowledged * for the generall head 
of the juſtice ;” and was neereſt to the perſon of the king. 


The dignity of the office appears by his falary, which is 18000 
livers per annum, certaine elles of velvet, a certain number of 
lights, and an allowance of waxe ; and att the king's entry into 
townes, a garment of cloth of gold. And great priviledges belonged 
bo his office. | 


Of the like dignity are the chancellor ! in Spaine, Italy, Poland, 
and other kingdomes. 


In Sweden the chancellor is the fowerth ricks officer; the chiefe 
juſtice, the felthere, and the admirall are before him: but his place 
is of greater power, and dignity, with them. 


The 3d perticular is the authority of the chancery and chan- 
cellor; the which was antiently imployed in taking care of the king's 
charters, and the ſealing of them. Which uſe of ſealing of char- 


Divus Lucius, Supremus omnium ordinum, et honorum, cancellarius. 

* Paſquier, Recherches, p. 79. pour le commencement, preſidoit le chancelier, en ce 
grand conſeil. ib, p. 99. Pour chef generall de la juſtice. ib. p. 103, | 
| | | | ters 
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ters ſome affirme to have bin brought in by the Normans; or att 
firſt, by Edward the confeſſor out of Normandy. Butt the miſtake 
heerof, is noted elſewhere ; and that, before Edward the confeſſor's 
time, we find the uſe of ſeals by king Cnute, Edgar, Ina, Alured, 
Athelſtane, and others: ſome originals of which ſeals, I have ſeene ; 
and not probable, nor to any end of advantage, to be counterfeit. 
And as to the opinion of Polydore, it will not ſway much to the 


contrary. 


King Athelſtane is ſaid to have made a charter, by the counſell 
of maſter Wolſinus, his chancellor *,” And to this day all the char- 
ters, commiſſions, and graunts of the king, are framed in the chan- 
cery; and under the care of the chancellor who, by warrant from 
the king, is to ſeale them: and may, if he judge fitt, ſtoppe the 
paſſing of any of them, untill he acquaint the king with his ob- 
jections againſt them; and know the king's further pleaſure 


about them. 


In the chancery alſo are framed the writs, and legall proces, and 
ſealed by the chancellor; wheruppon it hath the name of * the 
office, or ſhop, of juſtice.” | 


Ingulphus deſcribes the authority of Turketulus, the chancellor, to 
be : that whatſoever affayres attended the king's judgement, whether 
temporall or ſpirituall, they were all handled by his judgement, 
and decree; (of fo religious faith, and fo profound wiſdome, was 
he eſteemed ;) and being ordered by the chancellor, were not to 


be undone. 
He had antiently the cuſtody of one part of the king's ſeale; the 
king's chappell was in his diſpoſall, and care; arch biſhopricks, 
| Per conſilium magiſtri Wolſini, cancellarii ſul, = 


D-d 42 biſhop- 
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biſhoprickes, abbyes, and baronies, vacant, and falling into the king's 
hands, were taken and conſerved by him ; he ſate in all the king's 
councells, though uncalled; and if he pleaſed might dye an arch 


biſhop, or biſhop. In the exchequer alſo no great matter was done 
without his counſel], and conſent *. 


The learned gloſſary divides the authority into three parts“. 


Pr. The colledge of ſcribes, of whome he is maſter, and where 5 


legall proces and inſtruments are framed, and writs for the begin- 
ning of law ſuits. | 


2. Is [for] the common law cauſes, about inquiſitions and offices, 
and ſeverall matters by virtue of acts of parlement, and concerning 
officers of the court. 


3. Is for matters of equity; where the rigor of the common 
law is moderated. In all theſe the chancellor is chiefe in the col- 
ledge, the principall miniſter. In the common law cauſes, he is 
the judge, bound up by rule: and in matters of equity, he is the 
Honorable arbitrator, appointed, and removed, by the king att his 
pleaſure. Yett in H. 3. time the barons claymed it to belong to 
the parlement, to chooſe the chancellor, and other great officers *. 
And theruppon it was, that Ralphe Nevill | biſhop of Ely, and 
chancellor ; when the king, being offended, did demaund. the ſeale 
of him; he refuſed to give it up, affirming : that as he had received 
it by the common conſent of the nobility ; ſo he would not, with- 
out like warrant, reſigne the ſame. 


The beginning of the authority of this court, in matters of 
equity, is not certainly agreed uppon. Lambert, Spelman, Coke 
k Gervas. Tilleſber. par. 1. c. 5, i Spelmanni, hoc verbo cancellarius. 

* Math, Paris. hiſt. Ang}, | 
and 
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and the lord Elleſmere, (if the two laſt may be putt togither,) 
keme in this to agree, with others; that the juſtice of the king- 
dome belongs only to the king, to ſee it adminiſtred. Butt being 
impoſſible for him to doe it, in his owne perſon; he appointes 
delegates, and gives them the rules of law to limit their proceed- 
ings; which, in ſome caſes, proving very rigorous ; and ſome 
cauſes being full of difficulty, and not within the ordinary rules; 
recourſe was had to the king, the fountaine of juſtice. Butt chriſ- 
tian princes being mindfull of humane frailty ; and deſiring to doe 
eleere right, to all men: they tooke to councell their court, that 
is, their nobles and barons ; which. courſe was obſerved throughout 
all Europe. And our kings antiently ſwore, that they would doe 
right judgement in their kingdome, by the counſell of their no- 
bles*: and this was purſued, by them, in their pallaces. Butt the 
multitude, and burden, of cauſes increaſing ; they erected ſeverall 
courts, for the determining of them : butt the weightier matters were 
to be brought to the king's pallace, to be judged by him, and his 
nobles. Whence in E. 1. time, it was enacted*; that the chan- 
cellor and juſtices of his bench, ſhall follow him: ſo that he may 
have att all times, neere unto him, ſome that be learned in the 
Tawes; which be able duely to order all ſuch matters as ſhall come 
unto the court, att all times, when need ſhall require. The 
Judges were for matters of law ; and the chancellor, (who com- 
monly was an eccleſiaſticall perſon,) for matters of equity, and good 
conſcience, Butt ſome of our kings, being imbroyled in troubles 
and warres, and ſome going bejond the ſeas, were forced to leave 
theſe affayres to their councell ; and chiefly, to the chancellor, a 
man commonly of great prudence, neere to the king, and expe- 
ricnced in affayres. And this brought all the reſt of the magiſtrates 
to have a ſubordination to him ; who became the oracle of equity, 


! Leges Edouard; conſeſſoris. c. 16. „Articuli ſuper chartas, c. 45. 


the 


— 
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the ſtorehouſe, (as the lord Elleſmere ſtiles him,) of the favour of 
juſtice, of the liberality royall, and of the right prætoriall; which” 
openeth the way to right, giveth power and commiſſion to the 
judges, hath juriſdiction to correct the rigour of law, by the judge- 
ment and diſcretion of equity and grace. It is the refuge of the 
poore, and afflicted ; the altar, and ſanctuary for ſuch as, againſt 
the might of rich men, and the countenance of great men, cannot 
maintaine the goodnes of their cauſe, and trueth of their title. 


I ſhall not impeach this encomium, bicauſe the author was a 
chancellor ; nor inſert my notes uppon it, (though I have had too 
much experience of this authority :) bicauſe I then ſhould be in- 
forced too much to inlarge my ſelfe. Butt I ſhall only propound 
this caution : to keep within the bounds of that deſcription, and 
not to ingroſſe too many perticular cauſes in that court; leaſt it 
prove a miſchiefe to the ſubject, and a bane to the authority. 


The certificate made to king James ", that this authority hath 
bin uſed ſince the beginning of H. 7. time; was a good ground of 
his confirmation of it. Butt it ſeemes to have bin exerciſed before 
that time, when the civill warres between the houſes of Yorke, 

and Lancaſter, and the troubles and changes of thoſe times, cauſed 
moſt men to putt their eſtates into the hands of truſtees ; whoſe 
breach of truſt could no where be remedyed butt by this autho- 
rity ; and which cauſed the increaſe of buiſnes in this court. And 
had they not exerciſed this authority, in H. 6. time e; there had 
bin no occaſion of that law, that none ſhould purſue any matter 
in the chancery; without the teſtimony of two judges, that the 
ſame was not remediable att the common law. Nor, of that order 
in H. 4, time”; that the king's officers {hall proceed ſparingly 

18 Julii. 1616, o 1 H. 6. rot. parl. n. 41. ? 4H. 4. 
rot. parl. n. 78. | 


uppon 
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uppon ſuggeſtions, Nor, of the ſtatute * giving dammages uppon 
untrue ſuggeſtions in chancery. And then to no purpoſe had thoſe 
ſeverall ſtatutes bin made, which the lord Elleſmere mentions in 
E. 3. time; by which, authority is. given to the chancellor, in 
perticular caſes : if his authority began in them butt in H. 7. time; 
or, as ſome inlarge it, in 36 E. 3. 


In Richard 2. time power is given, by parlement, to the chan- 
cellor, and chancery; and rules for their proceedings : wherby it 
ſeemes, in that time they had authority, and juriſdiction, between 
party, and party. 


In E. 3. time, are ſundry proceedings in chancery; as perti- 
cularly touching fraude, and dureſſe, and the like; more perti- 
cularly, uppon the oppreſſions of the Deſpencers. And when the 
parlement referred matters to the chancellor; many times the trea- 
ſuror, and others, were aſſociated to him in E. 3. time: and often 
alſo, they were [referred] to him alone. 


A principall buiſnes of the chancery, and chancellor, is the care, 
and charge, of that great treaſury the records, which are the moſt 
exact hiſtory of the kingdome; containing memorialls of all paſ- 
ſages of moment, both forein and domeſtique. There were in- 
rolled all treaties, leagues, alliances, and forein negociations; all 
inſtructions, and commiſſions, to ambaſſadors, and publique mini- 
ſters; all commaunds, graunts, ſummons, and acts of parlement ; 
and generally, all the publique, and great, actions of the ſtate. 
Wheruppon the chancellor may well be ſtiled a commentariis, com- 
memorator, © recordor ;” and as the chaldee hath it, “ chiefe over 


8 


the moniments ,“ the publique recordes, of the nation. 


e 17 R. 2. rot. patl. n. 52. * 15 E. 3. rot. parl. 
n. 3. + E. + rot part t 1 E. 3. Winſor, 20 E. 3. ſtat. 39 E. 3. 
36 E. 3. & c. » Praefectus ſuper monimenta. 
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The cogniſance of the prætor, in Rome, was either domeſticall, 
or popular: domeſticall, wherby he might heare the complaints 
of every private man, within his pallace, and in his owne chamber ; 
and order them by the law of his reaſon ; which orders were in- 
groſſed by one of his clerkes, and ſealed, and then binding. 


The viſcount of St. Alban's notes; that our chancellor's office 


hath great affinity to that of the roman prætor“: and whoſoever 


conſiders the parts of the prætor's power, will be of the ſame opi- 
nion. His power to heare complaints in his houſe; to order them, 
according to the law of his reaſon ; his orders to be ingroſſed by 
one of his clerkes, or regiſters, and ſealed ; are all the fame with 
the authority of the chancellor of England. ; 


So was the prætor's popular power, when he fate in baſilica, or 
in foro; as our chancellor doth in Weſtminſter hall. The prætor 
had attendant uppon him ſcribes, cryers, ſerjants; and this was 
called, the place of decreeing *:” in whoſe conſtitutions, there 
were two kindes; one of decreeing, another of giving judgement. 


He was faid to decree ; when, without the advice of the judge, he 


would manumitt, emancipate, award, poſſeſſion of lands, or goods; 


commit wardſhip of pupils; graunt injunctions; and generally 
when, without aſſiſtance of a judge, he did holde cogniſance of 
cauſes, and determine therof as he thought good. And in this 
manner of cogniſance, he would ſometimes ** make decrees with- 
out the judge; ſometimes he would “ diſmiſſe the cauſe, to be 
determined by the ordinary judges ”.” Sometimes he judged ac- 
cording to the rules of the law, the law of the 12 tables, the ple- 
biſcita or ſenatus conſulta ; in other caſes, he judged according to 


» Hiſt. of H. 7. Locus ſtatuendi. | : Y Statuere ſine judice— 
Rem judicibus ſtatuendam permittere. | 


his 
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his owne reaſon. Att the entry into his office be would publiſh 
certain edicts, as principles, out of which he would derive his 


decrees ; like the rules of * publiſhed by ſome of our 


chancellors. 


I ſhall note butt one inſtance of their prætorian law, out of 
Cicero. Who ſees not, (faith he,) that one is not to ſtand to 
thoſe promiſes which he made either by compulſion of dureſſe, or 
being circumvented by fraud: which for the moſt part are diſ- 
charged by the prætorian right; and ſome of them, by the known 
lawes *,” This is in force with us att this day, in our chancery ; 
which gives remedy in theſe very caſes, and diſchargeth promiſes 
{o made, TE, 


The chancellor of the empire hath, in effect, the ſame authority 
as our chancellor hath; as to commiſſions, graunts, legall proces, 
and the care of the publique records, | 


The like hath the chancellor of Sweden; and in the chancery 


there are inrolled all forein tranſactions, proces of lawe, creations of 
the nobility, graunts of the king, patents to officers, ſummons of 
publique councells, and their acts: and in effect, the very ſame 
powers, and authorities, which we find exerciſed by our chancellors ; 
before the judging of private cauſes was ſo generally aſſumed by them. 


The chancery, and chancellor, in Spayne, Italy, Poland and other 
kingdomes, have the like authority with our chancellor ; eſpecially, 
in France. And I ſhall conclude this argument with a note of the 
cuſtomary of Normandy, which faith : that “ in magiſtrates, the 


 * (We Link 9 Jam illis promiſſis non eſſe ſtandum, quis non videt, que 
coactus quis metu, aut deceptus dolo promiſerit : quz quidem plerumque jure præ- 
torio liberantur ; nonnulla, legibus, 
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1 
governement communicated is not free, butt ſubject to the rules of 


law; though the cauſe be committed to him in conſcience : bicauſe- 


that is to be underſtood, a conſcience armed with law“; not, that 
which one builds to himſelfe. Butt he muſt follow the con- 


ſcience of the publique lawes ; not, his peculiar conſcience. 


Grand couſtumier de Normandie, f. 4. b. gloſs. In magiſtratibus, imperium 
communicatum non eſt liberum, ſed regulis juris ſubjectum; etiamſi cauſa ei eſſet 
commiſſa in conſcientia: quia tunc intelligetur, de conſcientia legibus munita, 
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att the ſaid dap, and place, 


LL the ſaid knights, cittizens, and burgeſſes, are to meet 

« att the ſaid day and place.” And to the end it may be 
knowne whome the ſeverall counties, citties, and boroughs, have 
elected; and impowred according to this writ, to ſerve for them 


in parlement : therfore the ſherife is to ſend in his returne, * att 


the ſaid day and place.“ And the full appearance of the members 
of parlement is held fo neceſſary ; that when ſome of them have 
failed to be * att the ſaid day and place: the parlement hath, for 


that cauſe, bin adjourned to another day; and new ſummons - 


awarded, for thoſe who were then abſent *. Sometimes the houſe 
hath bin called, and the names of thoſe abſent examined, before 
the king; that ſuch as made default might abide the king's order, 
Sometimes, bicauſe certain ſherifes had not returned their writs ; 
the parlement was adjourned. Sometimes, fines have bin impoſed, 
for not being preſent * att the day, and place” appointed; wherof 
there are precedents ; and, of the adjournement of the parlement, 
for abſence of the members. In the beginning of the parlement 
rolles, of very many of them conſtantly unto this day, att the firſt 


a 6 E. 3. rot. parl. n. 7. 18 E. 3. ib. n. 5. 5 R> 2. rot, parl. n. t. 
6 R. 3. n. 1. 31 H. 6. rot. park n. 5. | 
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meeting of the parlement, the members are called by name; and 


the appearance of every one of them is recorded. The king uſu- 


ally creates ſome great perſon lord high ſteward, for that day, and 
for that purpoſe; and he makes his deputies, who ſitt to receive 
the appearance of the members of the houſe of commons. And 
att this day, the appearance is not ſmalle, as it hath bin in times 
of trouble. | F 


* 
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Diſtinfly and openly. 


HE returne of the ſherife is to be * diſtinctly, and openly” 

made: © diſtinaly,” that it may be ſeene who are choſen 
for the countey, and who, for each diſtinct citty, and borough ; 
and the returne is to be open, that the names may be known, and 
whether the perſons choſen be returned, or not. That if they, 
who are duely choſen, be not duely returned ; they may proſecute 
the remedy given them by lawe, for that injury. And it is neceſ- 
fary, that the returne be open: bicauſe, uppon complaint made 
to the parlement of a falſe returne; the houſe of commons doth 
often ſend to the clerke of the crowne, in chancery, to bring the 


returne of a countey, or citty, (as there is occaſion,) to the houſe ; 


where it 1s ſometimes peruſed att the barre, or att the committee 
of priviledges ; and being found to be falſe, or miſtaken, the houſe 
many times cauſeth the returne to be amended att the barre, ſitting 
the houſe; and then it is a record according to that amendement. 
The having of it “ openly” doth alſo agree with the law of Eng- 
land, in other cafes; that records are to be open, for all to ſearch, 
and view; for all are concerned in them. And it is to be © open ;” 
bicauſe it is to be tryed only by itſelfe“: and they admit no aver- 
ment, plea, or proofe, to the contrary. Our bookes of law are full 
of matter, and of many caſes, and reſolutions, touching matters of 
record, of which this returne of the ſherife is part; and hath the 
priviledge, for the conſequence of it, to be reckoned amongſt our 


records of parlement. 
* Coke on Litt. f. 117. b. & 260. a. 
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Vnder your ſcale. 


HERE hath bin much diſpute touching the antiquity of 

ſeales. Some allow their beginning to be uſed heere in 
Will. the 1. time; and brought in by the Normans ; wherof they 
bring Ingulphus for teſtimony; That the uſage in England to 
confirme the making of writings with golden croſſes, and other 
holy ſignatures, was changed by the Normans to the impreſſion of 
waxe *;” and they had their ſeales. Butt Coke, in his coment 
uppon Littleton, affirmeth, that fealing of charters, and deeds, is 
much more antient then ſome, (out of error,) have imagined: for, 
(faith he), the charter of king Edwin is thus teſtifyed. * I Edwin, 
king of all the brittiſh land, have confirmed my guift with my 
proper ſeale: and then followes this ſubſcription. © I Elfwin, 
divine overſeer of the church of Wincheſter, have imprinted my 
Pg ſeale*.” Which ſhoweth the uſe of ſeales in that time. 
And* the charter of king Offa, wherby he gave Peter pence, doth 
yett remaine under ſeale. In the concluſion of the charter of Ed- 
ward the confeſfor, to the abbey of Weſtminſter, it is ſayd: 1 


* Ingulphus hiſt. f. 52. Normanni chirographorum confeAionem cum crucibus au- 
reis, et aliis ſignaculis ſacris, in Anglia firmari ſolitam, in ceræ impreſſionem mutavit. 
d Co. fur Litt. p. 7. 2.——An. 956. Ego Edwinus, gratia Dei totius Brittanicæ 
telluris rex, meum donum proprio ſigillo confirmavi. Ego Elfwinus, Winton. eccle- 


ſiæ divinus ſpeculator, proprium ſigillum impreſſi. 


have 
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have commaunded this charter to be ſealed; and I have im- 
printed the ſigne of the croſſe with my owne proper hand e.“ 
Which ſhowes, that they accounted that impreſſion of the croſſe to 


be a ſealing. SY 


All agree, that the Saxons uſed the impreſſion of croſſes inſtead 
of ſealing : and that, from the infancy of the Norman empire heere, 
they uſed ſeales as att this day ; and that not improbable to be in- 


troduced by them. 


Of the ſame opinion is Lambart, and he Cites another manner of 
ſealing, when king Edward gave to Norman the HUE 


The hop, and the top towne ; 

With all the bounds, upſide downe. 
And in wittnes, that this is ſooth; 

I bite the waxe with my fonge tooth *. 


And he mentions another ſealing, by Alberic de Veer, uppon a 
graunt of Hatfield: to which he affixed a ſhort blacke hafted knife, 


like unto an old whittle ; and that in ſtead of a ſeale. 


The uſe of ſeales, with the Hebrewes, was very antient ; for 
which that text is cited. And thou ſhalt make holy garments 
for Aaron thy brother, for glory, and for beauty.” Holy garments 
is there from the hebrew word, which ſignifies © the engraving 
of a ſeale©;” and therby the antient uſe of them appears. This 
alſo. appears from that expreſſion of Moſes : „Is not this layd up 

in ſtore with me; and ſealed up among my treaſures?” Jeſabel's 


© Lambart, Archeion. p. 60. Chartam iſtam ſigillari juſſi; et ipſe, manu mea pro- 


pria ſignum & crucis impreſſi. _ 4 Perambulation of Kent, f. 319. 


* Exod. xxvili, 11,—Marmora Arundel. p. 154. . N | 
| letters, 
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letters were ſealed with Ahab's ſcale: and Nehemiah mentions 
the covenant, to which the princes, levites, and prieſts did ſeale; 
and he reckons thoſe in perticular, who did ſeale. So Job, ſpeak- 
ing of the leviathan, faith ; © his ſcales are ſhut up togither, as 
with a cloſe ſeale. There are very many texts, eaſily to be found, 
mentioning ſcales, and ſealing perticularly of inſtruments and deedes ; 
as that formerly noted, of Jeremiah's purchaſe, © I ſealed the evi- 
dences :” butt I ſhall omit the recitall of them!. 


Raguel is ſaid to write an inſtrument of covenants uppon the 
marriage of his daughter to Tobias; and ſealed it'. And of their 
ſcaling of writings we have ſome teſtimony even in our owne re- 
cords, as where a tryall was, touching a deed, by ſixe engliſh men, 
and fixe Jewes of Norwich; and found to be the deed of one Gentz, 
4 woman Jew of Glouceſter. The ſeale they called drin; and the 
feed or inſtrument ſepher ; and the rabbins ſay ſhetar, and ſetarb; 
whence the worde * ſtarre, and ſtarrum,” for acquittances and 
written deeds of contracts, is uſed; So in the caſe, cited before 
out of our records, „Solomon de Stanford, the Jew, acknow- | 
ledgeth by his ſtarre,” &.. that is his deed. And in the receipt 
of the treaſury are yett to be ſeen very many deeds of Jewes, to 
Engliſhmen, written in the hebrew; and with ſeales affixed to 
them. And many alſo are in private hands, wherof one, for 
variety may be admitted to be recited ; and it is a deed of EX» 
change of lands in Empingham, by Thomas Chaplein of Emping- 
ham, to one Ralphe of Empingham in lieu of other lands; to the 
ſeale of which is fixed, with a labell, a little ſtarre: and the deed 
of the Jew, in hebrew, is to this effect. Know all men, that 


Deut. xxxii. 34. 1 Ki. xxi. 8. Neh. ix. 38. Neh. x. 1. Job xli. 15.— 
Jer. xxxii. 10. Tobit. vii. 14. kg E. 1. rot. Judæor. 4. Paſch, 
Norf. & rot. 5. dors. & rot. 6. Suff. &c.— D bE.— er?: i Solomon de 
Stanford, Judzus, recognoſcit per ſtarrum ſuum, &c, | 


4 the 


C. CVIII Vnder your ſeale, 401 


the chaplein of Normavill ſtands diſcharged, both he and his hcirs, 
from me and my heirs; of all debts, and of all ſuits which have 
had their ground or occaſion from the beginning of the world, to 
the coronation day of the fifteenth year of the king that is or- 
dained over us, king Henry; whom God preſerve. And what J 
| have determined, I have written and ſigned, Mamio Ben-David ©.” 


That there was a frequent and antient uſe of ſeales in Syria, and 
the eaſterne countries, is likewiſe manifeſt: though Pliny writes, 
that they were diſuſed chiefly in © the eaſt, and in Ægypt, being 
contented with letters only. Yett Menander affirmes, that the 
antient Perſians did uſe ſeales. And the city of Magneſia, and of 
Smyrna had, in the moſt antient times, (as generally later corpo- 
rations have,) a common ſeale of their cities. And Selden ſhowed 
the tranſlation of a league, out of greeke, in the time of Seleucus, 
which had a ſeale to it ſealed with a ſeale ring“. Butt it's affirmed, 
among the Græcians, that before the invention of ſeales cutt in 
fitt matter, the uſe was to ſeale “with pieces of wood, eaten and 
gnawen by wormes ;” which could not butt give impreſſion. And 
that Hercules firſt uſed that kind of ſeale; whence Lycophron hath, 
cc worme eaten ſeale *.” Butt we are admoniſhed not to be too 
prodigall of our faith in theſe græcian conjectures. The antient, and 
frequent, uſe of ſeales among them, is very evident: as alſo, amongſt 
the Romans, who had * their ſeale rings,” as Vopiſcus termes them; 
and Juvenall mentions them*. And as with us, ſo there antiently 


N Pw: 5 70 L. 23. c. 1. Non ſignat oriens, aut 


Agyptus; etiam nunc literis contenta ſolis. n P. 296. excerpta de legat. 
(M) Commune Magnetum 


Zelden. in Marmor. Oxon. p. 1559. vol. 2. edit. 1726. 
ſuum habebat ſigillum. Ita etiam Smyrnæorum civitas. n Heſychius, & 
Philoſtephanus apud eundem, in IprreBpulos. F701, var bprrdyy e Dανata⅜ʒg, &c. 
Jo. Tzerze:, ad Lycophron. S ατ ·ᷓ YC opus 

* Annuli ſignatorii, & ſigillaritii. Satyr. 13. 
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402 Vander pour ſeale. . 


was the chiefe uſe of rings for ſealing. Theruppon is that of 

Capito, that the antients did not weare rings for ornament, butt 

bicauſe of ſealing; and it was an enſigne of honor, in their antient 

ſtate. That ſealing of deeds, and inſtruments, was uſed by them, 

appears by that phraſe of letters, and inſtruments, which were called 
ſigillatæ, from being ſealed *. 


In the ſame manner, and to the fame purpoſe, were ſeales an- 
tiently uſed in Germany, France, Italy, Spayne, Sweden, Den- 
marke, Poland ; and in moſt of the countryes who had adminiſtra- 
tion of civill governement. And theruppon it might come, that 
the word for a ſeale is ſo univerſally the ſame, in the languages of 
thoſe kingdomes. Where the Latines fay ſigillum, the german is, 
ſiegell, the low dutch, ſeghel, the french is ſeel, and ſceau ; the 
italian fayes ſigillo, the ſpaniſh ſello, the ſwediſh and daniſh fay 
ſegler. And there needs not much labour to recount the generall 
uſe of ſealing, in each countrey ; and almoſt in every great towne; 
and with every publique officer; where they have proper, and pecu- 
liar ſeales, belonging to them. - 


It is very requiſite that ſuch an officer, as our ſherife 18, ſhould 
have a ſeale belonging to his office; (as all courts of juſtice att this 
day have;) and is the King's ſeale, although uſed: by the judges. 
And fo it is att this day in Wales; although not long fince the judges 
uſed their owne ſeales there, in ſome proces ; butt antiently, they 
uſed alſo the king's feale?. And att this day the biſhops, and cor- 
porations, uſe their peculiar ſeales. > 


V. tit, de ord. teſt. digeſt, Cod. & Inſtit. Apid Macrobium, ſaturnal. 7. e. 13. 


Lips. ad Tacit. annal. 2. 4, 1 13 E. 3. rot. claus. m. 5. dors. 
| E- 


CHAP. 


CX And the ſeales of thoſe. 403 


0 n x en 


Ind the fcales of thoſe, 


HE ſeales of the electors muſt be affixed to the indenture of 
returne; as well as the ſeale of the ſherife. And it is not 
perhappes neceſſary for every one of them to have a ſeverall, and 
diſtin& ſeale; butt one ſeale will ſerve for many, as our booke caſe 
is. Although twenty be named in a deed ; if it be ſealed by one 
ſeale, yett it is a good deed. And accordingly is the reſolution in 
my MS. report of king Charles 1. that one may ſeale with the 
ſeale of another perſon ; and that the ſame is valid, as if he had 
ſealed with his owne proper ſeale ”.. 


There be many caſes in our law, where the ſeale of the ſherife, 
and the ſeales of others, are to be affixed to returnes, as in this cafe 
of returne of the election of parlement men; to the end, the king 
may have the fuller and more ample teſtimony, and certificate, 
who are the perſons choſen. The like is uppon inquiſitions taken 
by the ſherife, with a jury. And our Littleton inſtructs us, that 
uppon a writ of partition executed ; the ſherife muſt give notice to 
the juſtices under his ſeale, and the ſeales of the twelve, &c*, that 


8 H 4. f. 8. H. 9. c. I. in B. R. f. 220. e Sect. 249. 
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a |: and the ſeales of thoſe, ©C.cIx 
is, the jurors: for ſo the writ commaunds, „under your ſeale, and 
the ſeales of thoſe by whoſe oath the partition ſhall be made.” 


The like is done in many caſes att this day, and the reaſon 
is, that there may be the fuller, and cleerer teſtimony, of the act 
done : and that, both by the legall officer, who is intruſted to ſee 
the ſame done; and, by the freeholders, or jurors, who are a kind 
of judges, and principall actors in the buiſnes, | 


CHAP, 


C. X Preſent at the choyce, 405 
Cc H 


| Preſent at the choyce. 


Queſtion may, uppon this occaſion, receive a little debate ; 

whither ſuch perſons as are “ preſent att the choyce,” ſome 
 wherof are men butt of an inferiour ranke, and condition ; whi- 
ther inferiour perſons may make uſe of ſeales, and have the right, 
and priviledge therof perteining to them? Thoſe, who object 
againſt it, mention that paſſage of the ſealing of a charter of con- 
firmation, made by Richard earle of Cheſter under H. 1. and the 
counteſſe dowager his mother, to the abbey of Abingdon; in the 
old lieger of which abbey it is ſayd, that the earle ſealed it with 
his mother's ſeale : and the reaſon is given; for © he was not yett 


girt with the military belt. And that all the letters, directed by 


him, were incloſed with his mother's ſeale *.” From whence they 
inferre, that the right of uſing a ſeale was peculiar to them who 


had received knighthood ; and to none under that degree. Butt, 


whatever the meaning of this may be ; by the words of Ingulphus, 
the uſe of ſeales in England was promiſcuous, to perſons of all 
qualityes, that would uſe them *: and that immediately after the 
comming of the Normans, His words are before noted ; which 
alloweth all men the uſe of ſeales, att that time of W. 1. That 


1 


materno ſigillo includebantur. 2 Tit. hon. Seld. p. 785, Ingulphus, p. 901. 
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Ms. Nondum enim militari balteo cinAus eſt liters quælibet ab eo directæ 
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of the earle of Cheſter is only a note of a monke, after the entry 
of the charter; and no parte of the body of the charter : and there 
is no other teſtimony to ſecond it. The reaſon that he was not 
yett a knight, might be ment, that he was under age; and ſo uſed 
his mother's ſeale without difference, bicauſe perhaps, after the 
order received, ſome change was to be added to his. As Tillet cites 
a judgement, in Burgundy; that when one tooke the order of 
knighthood, he is faid to alter his ſeale ©.” | 


Another teſtimony, againſt the generall uſe of ſeales, is alſo 
from a monkith report touching Richard Lucy, chiefe juſtice of 
England, his finding fault with a mean man for uſing a ſeale, under 
H. 2. It may be that fault might be juſtly found with one, for 
uſing another's ſeale without his conſent, (which was held as a 
forgery ;) or for uſing a ſeale of armes proper only to a gentleman. 
Butt the promiſcuous uſe of ſeales, in this king H. 2. time, was 
a knowne lawe; as is teſtifyed in that of our lawe booke Glanvill. 
If the debtor doth not avow his deed; the creditor, by two 
wayes, may goe againſt it or contradi& it: to witt, the ſeale it 
ſelfe, in court, to be acknowledged to be his owne,” &. Which 
ſhoweth, that every man might then uſe a ſeale. 


Bracton, under H. 3. makes the ſealing, an eſſentiall parte of 
every deed. And gentlemen had their greater, and their leſſer 
ſeales: the leſſer they uſed for the ſealing of all ordinary deeds, 
and writings. According to that ſealing of deeds, among the 


© An. 1376. Dicitur, cum equeſtrem ordinem ſuſcipit, ſigillum mutare. 

4 Chron. abb. de Bello. apud G. Lambard. in itin, Cant. p. 405. 

e Glanvill. 1. 10. c. 2. Si debitor chartam ſuam non advocat, duobus modis eidem 
contraire, vel contradicere, creditor poteſt; ſcilicet ipſum ſigillum, in curia, recog- 
noſcendum ſuum elle, &c, 


Hebrewes, 


CC Preeet at the choyce, | 4⁰ 


Hebrewes, before noted; which proveth alſo the generall, and pro- 


miſcuous, uſe of ſeales with them *. 


The antients had the like generall uſe of them, Judah the 
fon of Jacob had his ſignet: and there is mention of ingravings 
of a ſignet, in Aaron's time; and they occurre often in ſucceed- 


ing times. 


The like might be noted with the Græcians. Butt ſome ob— 


jection is made, that the uſe of them was not ſo common with 


the Romans; where © the right of gold rings” was challenged, and 


given, to their equites; and were carryed for ſealing, more than 


for ornament *, 


Butt Pliny holds, that then the uſe of ſeale rings with them was 
promiſcuous ; though afterwards it might be reſtrained to thoſe 
| who were of ſuch an eſtate only, and were freemen . And by a 
later imperiall law every one, who was manumitted, had the right 
of uſing gold rings. And with them, the gemma ſardoniches, 
mentioned by Juvenal *, is nothing elſe 'butt a ſeale cutt in that 
| ſtone, which every freeman with them might uſe; and had the 


right of ſcaling with ſuch riſſgs, if he pleaſed. 


And thus it was in moſt nations. And as that right of ſeale 


rings, amongit the Romans, was given to men of wealth, who had 


ſo much eſtate: ſo thoſe who are capable with us, to be electors of 


knights of the ſhires, muſt be freeholders, men of eſtates, who can 


_ diſpend forty ſhillings per annum or above, (as is before noted ;) 


De acquir. rer. dom. c. 16. $ 12. —— Hill. 44 H. 3. placita apud Weſt. rot. 28. Staff. 


in arce Lond. Jer. xxzii. e Gen. xxxviii. 18.— Exod. xxviii. 11. & 36. 
> Tus aureorum annulorum. Tit. de ord. teſt. digeſt. cod. & in{lit. 
i Pliny, hiſt. nat. 33, c. 1. * Cujac, obſervat. 7. c. 14 — Satyr. 13. 
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and which, m the time of making of that ſtatute, was a conſider- 
able eſtate. And the perſons capable to be elected are to be knights, 
whoſe eſtate was uſually valued in thoſe times att twenty pounds 
per annum; or notable eſquires, or notable gentlemen, fitt to be 
knights; men of quality, and wealth. Butt of the qualification 
of counſellors, or ſenators, by wealth; ſomewhat hath bin be- 
fore noted. 


It is playne, by the words of our writ, that the ſeales of thoſe 
who are preſent att the choice muſt be affixed to the indenture of 
election; which the ſherife is to returne into the chancery. And 
uſually, the ſeales of the principall gentlemen, who are preſent att 
the election, are putt to the indenture; togither alſo with ſome 
ſeales of other freeholders of leſſer ranke: to teſtify the generality 
of the opinion of the frecholders, in the election. 


CA Þ 


c. cxi The laid election made. 409 


CH: &A FF. - wa 


The ſaid elefion made. 


1 HAT is ment, by © the election made,” is explained in 
other parts of this writ. To “ certefy the election made” 


is, by indenture under the ſeale of the ſheriffe, and the ſeales of 


thoſe preſent att the choyce, to certefy the names of the perſons 


elected by the countey, eittyes, and boroughs, and impowred by 
them to ſerve in parlement as their deputies; to doe, and conſent 


to ſuch matters, as by the common councell of the kingdome, by 
the favour of God, ſhall happen to be ordained : and to certefy 
this, is to © certefy the election made.“ | 


This way of election of new members, to ſerve in every parle- 
ment, gives a liberty to the people to chooſe the fitteſt perſons to 
ſerve them; and is a ſpurre to the perſons elected, to endeavour 
to performe the better ſervice, that they may continue in the favour 


of their countrymen. 


Ariſtotle holdes, that men ought to commaund, and to obey, 
by turnes*;” that is, in common magiſtracy: and for that pur- 
poſe, thoſe magiſtrates to be elected for a time only. So it is in 
our corporations, and in our members of parlement. So it was 
with the græcian æſymnetæ; the roman dictators, conſuls, ediles, 


a Per vices, eſt imperandum; parendum etiam, per viciſſitudinem. 


Vor. II. | Gee pretors, 
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410 The ſaid eleftion made, C. CXI 
pretors, tribunes, and leſſer magiſtrates; and the reaſon for con- 
ſuls is given in Matthew of Weſtminſter. It pleaſed them, 
(faith he,) that the commaund ſhould laſt no longer then a year; 
leaſt, by continuance of power, they ſhould become the more in- 
ſolent.” Which is prevented by election of magiſtrates, and the 

ſucceſſion of them, by turnes; which, (faith Caſe in his ſphære of 


a citty,) the hope of the cittizens, the order of a citty, the cuſtome 
of aunceſtors, and juſtice itſelfe perſwadeth *, 


b Mat. Weſt. p. 34. Placuit ne imperium diutius quam annum haberent; ne, per 
diuturnitatem poteſtatis, inſolentiores redderentur.— p. 98. 


. 


Cl In your full cotntey court. | 411 


c HA 


In your full counten court, 


2 


F nne countey court, ſomwhat hath bin before noted. 
And it may be not impertinent uppon this occaſion, to take 
a ſhort view of the governement of this kingdome, as it hath rela- 
tion to rulers, and judicatories in the ſeverall countryes, and within 
ſeverall præcincts: for the preſervation of the publique peace; and 
for the eaſe of the people in determining their differences, and 
legall affayres, neere home, Tas 


The principall of theſe ſtanding judicatories, and publique coun- 


cells, is © the countey courte.” This Sir H. Spelman calles, the 
tribunall of common juſtice, and the theater of the countey 
power *;” where ſometime were aſſembled, the nobles living in 


that countey. It was antiently eminent, and of frequent note in 


the old lawes. Then the chiefeſt of legall proceedings were diſ- 
patched in the countrey ; either in townes, before the lord of the 
towne, or mannor ; or in the hundred, before the lord of the hun- 
dred ; or in the countey, before the earle, or his deputy, whom 
the Saxons called ſherife*, and the Normans, viſcount. From 


theſe it was not lawfull to appeale, to the king's court, unleſſe for 


defaulte of juſlice®: and fo it was practiſed both by the Saxons, 


2 Gloſlar, verbo comitatus.” Forum plebeiæ juſtitiz, et theatrum comitivæ po- 


teſtatis, e. d Fenepe, Scinexenefa, © Eadgari leges. c. 2. 
Canuti leges. p. 2. c. 16. | 


G g 8 Danes, 
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42 [In your full countey court, <a 


Danes, and Normans. The writ of right is ſome teſtimony ther- 
of; wherby the king commaunds the lord of the mannor, to doe 
right to his tenant of ſo many acres, &c. And if you doe not, 
then the ſheriffe of that countey ſhall doe it, that we may heare 
no further clamor therof for default of right *.” This, (faith our 
author,) was the reaſon of former ages: butt att this day, neglect- 
ing the countrey judicatories, every one for light matters flyes att 
firſt to the king's courts, and travailes up to London. 


The Saxons antiently had a court, which they called ſciregemot, 
or the meeting of the ſhire; att which the earle, the biſhop, and 
the nobles, and freeholders, of the ſhire were preſent. The biſhop 
pronounced the divine law, and the earle the ſecular law; the one 
aſſiſting the other. And heere was cogniſance, as well of criminall 
as Civill, as well of eccleſiaſticall as lay matters: butt afterwards, 
king Wil. 1. divided the juriſdictions. There is another kind of 
ſciregemote leſſe eminent than the former, which in the lawes of 
Edward the confeſſor is called the enepar zemor ; that is, the 
ſherife's meeting, or courte*. This (faith Spelman,) by the inſtitu- 
tion of that Edward, was held every moneth. And therein civill 
controverſies are determined, | 


It is a ſpeciall authority which Sir Roger Owen atteſts*; that all 
the antient manuſcripts of abbeys, (which he had ſeene,) diſcourſing 
of the clergy ſuits, make mention of them to be in the lay courts 
of the king, and perticularly in the countey court. That plen- 
tifull inſtances in this kinde are in the manuſcript of the abbey of 
Ely: and an irrefragable authority thereof, is the memorable letters 
patents of William the conqueror, to the church of Lincolne, re- 
cited by Inſpeximus 2 R. 2; whereby it is remembred, that even 

Et niſi feceris, vicecomes illius comitatus faciat ; ne amplius clamorem inde audia- 


mus, pro defectu recti. e Cap. ult, IMS. 2. pt. f. 243. b. 5 
| 1 for 
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for matters which concerned cure of ſoules, untill this time, the 
proceedings by the biſhops, and arch deacons were in the hundred 
court, and countey court; and ſecular men held the plea therof ; 


which was altered by this charter. 


In the lawes of H. 1. it is recited, as the antient conſtitutions of 
the kingdome, and now renewed; that generall pleas of the coun- 
tey ſhall be held att certaine times, and places; there “ being pre- 
ſent the biſhops, the earles, the ſherifes, the lords of hundreds, the 
aldermen, governours, officers, barons, and vavaſours* :” and there 
were determined, 1, Matters concerning religion; 2. Concerning 
the king ; 3. Concerning partie, and partie. And this was the ju- 


riſdiction of the countey courte. 


Sir Roger Owen affirmeth *, that the ſherifes, after the conqueſt, 
had their countey courts: as appears by the charter of the conque- 
ror made to the abbey of Maldun, where he grants them the ſame 
liberties that the confeſſor formerly granted them; namely, to be 
quit from all ſuites begun in the ſherifes courts. And this alſo is 
plaine by Domeſday, where the church of Worceſtere, afore the 

conqueſt, had the priviledge for the inhabitants of their lands, to be 
freed from the ſherife's countey courts : butt more eſpecially, by the 
charter of king Edred, and by the booke of Ely ; and in the char- 
ter of Dunham, there is perticular mention of © the countey court,” 


in the time of the Saxon kings. Lambard ſhowes, that king Edward 


appointed the countey court to be held every moneth © : and we 
find a judgement given in the countey court, in the time of king 
Edgar. Brithnothus, abbot of Ely, bought of a  widdow one hide, 


Epiſcopi, comites, viccarii, centenarii 
n MS; Co 17. 


s Lib. rubr. ſcaccar. Leg. H. 1. c. 7. 
aldermanni, prefecti, præpoſiti, barones, vavaſores interfuerint, 
i Chart. Edred. abbat, de Croyland. an. 948. k Saxon lawes— 
Leg. Ed. conf. 5 
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and 24 acres of land for yl. The widdow, conceiving it not to be 
an abſolute ſale, commenced a long ſuit againſt the abbot, in the 
countey court of Cambridge. The matter being heard, and the 
abbot fully proving his bargaine; Egelwinus, the earle or ſherife 
of Cambridgeſhire, requeſted the abbot, for his ſake, to give the 
widdow 31. more for the land; the which the abbot did: and ſo 
the matter was ended. But the MS. exclaimes againſt © the wicked- 
nes of the age” in thus robbing the church. And I have the ra- 
ther cited the caſe, to ſhow how jealous the clergy then were of 
lay mens gaping after their eſtates ; and, in this caſe, of the clergye's 
clamour, without cauſe, againſt the temporall judges, for perſwading 
the abbot to give 31. to a poore widdow, to putt an end to a ſuite : 
alſo, that the judges then moved matter of equity, when the com- 
mon law was ſtrict, f 


Lambard expounds the word conventus, to fignify “ the countey 
court;” which was alſo called fpolcxzemore from folc, which is 
people, 
of the ſhire, the countey court: and ſaith there were two ſorts of 
them, the one called the countey court; the other, the ſherife's 
turne to this day, The firſt, king Edward ordeined, to be kept 
monethly ; the other, king Edgar appointed, to be held twice 
a year. 


Coke, out of he Mirroir of juſtices, cites the ſherifs to hold, 
by antient ordinance, generall aſſemblies twice a year, in every 
hundred; © where all the free tenants within the hundred were 
obliged to come, by the ſervice of their fees.” And bicauſe the 
ſherifs kept their turnes of the hundreds, therfore they were called 


O nefas ſeculi! O ambitio mundi! qui nunquam ceſſat eccleſiaſticis rebus inhiare ; 
et inhiando, dilacetare, &c, m Preface ad leg. Saxon. — 
gcinege more. Leg. Edouardi, c. 5. Leg. e, 11. 


the 


and gemote * a meeting; and, ſciregemote, a meeting 
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the ſherifes turnes ; „where it belonged to the ſherifs to inquire 
of all perſonall crimes, and of all circumſtances of crimes com- 
mitted in the hundred ; and, of the wrongs of the miniſters of 
the king, and queene; and, of wrongs done to the king, and to 
the commonaltie of the people. This our excellent engliſh anti- 
quary calles the court of inquiſitions *;” and remembers the law 
of Edgar, before noted, for the holding of 1t twice a yeare, and the 
biſhop of the dioceſſe, with the ſenator or ſherife, to be preſent ; 
the one, to inſtruct the people in the divine law, the — to de- 


clare to them the humane law. 


Butt there was a ſpeciall court called the hundred court, wherof, 
(faith Sir Roger Owen,) the bayliffes were judges; and they were 
likewiſe afore the conqueſt : and the former records prove it where, 
in the charters, exemtion is graunted “ from ſuits in countey 
_ courts, and in hundred courts.” And the deed of king Eldred 

affirmeth, if the ſherife, bailiffe or other miniſter doe intermeddle ; 
they ſhall looſe 1001. And the charter of king Edgar, to the mo- 
naſtery of Ely, graunts them the ſecular cauſes of two hundreds 
within the fennes; and, of five hundreds, out of the fennes. The 
words are, „Ethelwolphe the biſhop bought of Edgar, for an 
hundred pounds and a golden croſſe, twenty hides of land, ſeaven 
hundreds, and the halfe of two hundreds,” And there is a diſ- 
courſe of the hundred court held att Walmesford, and that Wick- 
ford was bought with the hundred ; and that the alderman held the 
hundred court in the church yeard. In Domeſday booke, the 
baylif of the hundred was a great officer in the countey, next unto 


C. 1. § 16. Ou touts les fief tenants, deins le hundred, ſont obliges de venir, per 
le ſervage de lour fiefs.— Ou aux viſcounts appartient d'enquirer de touts peches 
perſonels, ; &kc. © Jani Anglor. eld. os 130. Inquiſitionum curiam, 


? A ſectis in ſhiris, et hundredis. 
the 
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the ſherife; and in the ſurvey of domeſday, commonly, he was 
the firſt man ſworne for the deſcription of his hundred. The juriſ- 
diction of this courte is ſett downe, in the lawes of king Ethelred : 
ce that in every hundred there ſhall be courts held; and twelve 
men of free condition, elders in age, togither with the ſherife, ſhall 
be ſworne uppon the evangeliſts, that they will condemne no inno- 
cent perſon, nor [acquit] no guilty .“ Which among many 
others, by the way, is a ſufficient confuting of the error of Polydore, 
who makes W. 1. the introducer of our tryalls by twelve men. 


In the hiſtory of tithes it is remembred, that in the Saxons times 
a juriſdiction of eccleſiaſtique, as well as civill cauſes, was exerciſed 
jointly by the biſhop of the dioceſſe, and by the ſherif or alderman 
of © the ſhire gemot, or hundred, or countey court; where they 
both fate, the one to give God's right,” and the other the 
world's right © ;” that is, the one to judge according to the lawes of 
the kingdome ; the other, to direct according to divinity. 


There be alſo other courts for juſtice in the countey, in leſſer 
præcincts of towns, and mannors; as courts leet, and courts baron. 
That mannors, (to which court barons are incident,) were afore 
the conqueſt by the name of ©* mannor,” appears in Domeſday, and 
many other records. Ingulphus mentions the mannors of Deping, 
&c. which the abbot of Croyland kept for his demeſne; and, of 


the baylife of the mannor. 


The charters of Withaſius, and of king Bertulphus, doe men- 
tion mannors by name: and ſo doth a charter of king Edgar *, and 


In ſingulis centuriis comitia ſunto ; atque liberæ conditionis viri duodeni, ætate 
* ſeperiores, una cum præpoſito, ſacra tenentes juranto, &c. r Seld. hiſt. 
tithes, p. 412. Leg. Athelſtani apud Fox. in eccles. hiſt. J. 3. p. 135. col. 1. 
Scmegemote - .der pighe—prpulep p1zht. »An. 833 An. 850. An. _ 


many 
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many other charters. And in the booke of Ely it is ſhewed, how 
Edelwolphus, the biſhop, bought the mannor of Lyndune, and 
the hamlets, for an hundred markes and a good horſe. And in 
_ Domeſday is expreſſe mention of the mannor of Newnham, which 


in the confeſſor's time had a court baron: and the confeſſor's lawes 
make perticular mention of courts baron. That our leetes were 


before the conqueſt is evident, in that they retaine the ſame names, 
and ſtile of the court to this day, “the view of frank pledge” and 
deciners *, and the ſubdividings of hundreds into tithings tenths or 
decinaries, often mentioned in the Saxon kings edicts and hiſtories, 
and which is nothing butt a court leete; and that this manner of 
inquiry of the chiefe pledge, vulgarly recited in the Saxon lawes 
for a leete, ought to continue to this day, appears by ſeverall ſta- 
tutes concerning the ſame, and the authors who write therof *. 
The Saxon king Woolpher, by his charter“, graunted to the abbey 
of Medhamſted the hundreds which are called Etheldredia ; and 
that they ſhould have franciam plegiam, in all their demeſne lands 
in their owne poſſeſſion : and in an iter of E. 3. there is mention of 


this charter “*. 


In the lawes of Edward the confeſſor, we find this mention of 


theſe. © When ſome fooliſh and wicked people wilfully and too 


uſually did offend againſt their neighbours ; the wiſe men began to 


conſult togither about this matter, and appointed juſtices for every 


ten freeborghes, whom we may call decanos; butt in engliſh 


Tienheopd, that is, the head of ten. And they handled the cauſes 
between the townes, and neighbors; and according to offences, 
tooke amends, and made agreements; to wit, of paſtures, mea- 


dowes, corne, and of ſtrifes among neighbors, and innumerable like 


t Viſus franci plegii; curia baronis. | u 18 E. 2. Mirroir of juſtices. 
Ms. Viſus franci plegii. „An. 664. * Itin. 3 E. 3. rot. 30. 
Volt. II. II h h | diſſen- 
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diſſentions which doe infeſt humane frailty, and inceſſantly op- | 
poſe * it. Butt when the greater cauſes did ariſe, they were re- 
ferred to the ſuperior judges of them, whom the ſaid wiſemen had 
conſtituted over them; to wit, over ten deans; whom we may 
call centurions, or hundredors, bicauſe they judged over an hun- 


dred friborghs “.“ 


There was another antient judicatory, in citties and townes, 
which the Saxons called burghmote, that is, the meeting of the 
borough ;” att which alſo the biſhop, and alderman, were to be 
preſent. Spelman ſayes it was inſtituted by king Edgar. In bo- 
roughs and citties, thrice a yeare it was held, for the determining 
of cauſes and occaſions there ariſing ; and for promoting the ſafety 
of the cittizens *.” There was likewiſe a wardmote, that is; an 
aſſembly of one or more wardes, or parts of che citty ; for the de- 
termining of matters therunto belonging. This court, and by this 
name, is ſtill in London and other citties; and an aſſembly of the 
whole citty, they call alſo the folkmote; they have beſides, their 
huſtings, that is, a © houſe of things“ or of pleas, a judicatory of 
this name to this day remaining among them, | 


Moſt of our antiquaries take it from Ingulphus „that king 
Alfred did firſt - make the diviſion of counties, hundreds, and 
tithings. Were that true, (faith Selden,) then no man had a ſhire 
or countey before Alfred's time. Butt 1s ts plaine, (faith he, and 
Sir Roger Owen ;) that Alfred was not the firſt that divided the 
kingdome into ſhires ; neither were the pagi and provinciæ, which 
he ſpeakes of, other then ſhires and comitatus. And before 


Cap. 32. Vid. edit. Wilkins, p. 203. * Oppugnant. (M) = Bungemore. Leg. 
Canut. MS. c. 44.—— Lib. 5. Infra burgos, et civitates, ter in anno conſcribitur; 
2d cauſas et occaſiones, ibidem natas, definiendas; ſalutemque civium promovendam. 


a Pag. 870. 
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Alfred's time, thoſe pagi had their aldermen in them; as © Ethel- 
wolfe earle of Barkſhire, Ceorle earle of Devonſhire, and Eanulfe 
earle of Somerſetſhice*, under king Athelwolfe father of king 
Alfred, are remembred in Aſſer Menevenſis, who lived in king 
Alfred's time. Two of them are alſo in Ethelwerd, a writer of 


the ſaxon times; beſides Ofric, © alderman of Dorſet.” Ealhere 


was att that time alderman of Kent, and Auda of Surrey. And 


Ingulphus hath the charter of king Ethelbald's foundation of Crow- | 


land, wherunto the comites of - Leiceſter, and Lincolne, ſubſcribe. 
Beſides, the originall lawes of King Ina fay, that if an alderman 
were guilty of an eſcape; he was to “ forfeit his ſhire,” How 


then could king Alfred begin that diviſion ? Butt, (faith our au- 


thor,) he might divide the ſhire into hundreds, and tithings ; for 
which he cites other authorities“: and that uppon the uniting of 
the heptarchie, the diviſion into counties was made, Butt that 
Alfred ordeined the hundred, and tithings, ſeemes to have ſome 
doubt from [the] brittiſh wordes cantred, for an hundred, and 
commotum, for an halfe hundred, which are ſtill in uſe with the 
Welch: and if they had hundreds, and ſhires, they muſt be of an 
elder inſtitution than king Alfred's time. 


| Lambard faith, that in this diviſion of England into ſhires, hun- 
dreds, and tithings, the counſell of Jethro to Moſes, was purſued.*, 
wherof ſomwhat hath bin formerly noted; as, of the ſherifs being 


rulers of thouſands ; conſtables of hundreds, rulers of hundreds; 


petty conſtables, rulers of fiftyes ; and tithingmen, rulers of tens, 


Ethelwolfius, barocenſis pagæ comes; Ceorle, Domnaniæ 


b 2 Tit. hon. p. 614. 


comes; Eanulfe, ſomerſetenſis pagæ comes, Lib. 3. c. 3. Dorſetum 

dux. Hoveden. Huntington. Aſſerius. 4 An, 720. c. 36. apud Brompton. 

Ms. c. 31. & c. 8. Solize hip reine. perdat comitatum ſuum.Malmeſb. J. 2. c. 4. 
H. Huntingdon. Prefat. ad leg. Saxon. | 
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Att this day, in all citties, and in corporations, they have their 
courts of juſtice for ſmaller cauſes, for which an appeale lyes to the 
ſaperior courts, 


The ſaxon word for a © tithing,” we keepe to this day; and 
the nine men, or families, over whom he is ruler, we call „ free 
pledges.” The ruler was called tithing man,” and in ſome places 
Tienheofod or © head of ten;“ or the © free borgſhead ;” and the 
Kentiſh men call him“ borſholder,” that is “ borough's elder.” 
And the ſaxon names hundred, and ſhire *,” are alſo ſtill retained 
with us in the ſame ſignification, wherin they uſed it. And their 
order was, that of the leſſer matters, the tithings did judge ; if they 
were more difficult, they were referred to the hundred court ; and 
the moſt difficult of all, unto the generall countey court. 


It is ſayd, in Bullen's caſe; that the true inſtitution of this our 
countey court is vaniſhed :” yett, (faith Sir Roger Owen *,) it doth 
not pretend any alteration of ſubſtance, butt of ſome effects. And 
though ſome perticular proceedings, in theſe countrey courts, may 
vary from the ſaxon lawes ; yett in regard it hath the ſame name, 
and much of the power, it may be reckoned to be idem numero. 
For it appears, by Glanvile, that in H. 2. time, if any matter were 
removed for difficultie, from the countrey to Weſtminſter ; ſo ſoone 
as the judges had ſhowen what the law was, the matter was ſent 
back to the lord of the mannor's court baron. And ſurely that 
old way of juſtice att home, and the exact diviſion of it, cauſed great 
eaſe, and ſafety, to the people. And though there be difference 
att this day in theſe courts, from what they were antiently ; yett 
they may, (without fo groſſe an error as ſome would reckon it,) be 
yett ſtiled the ſame. The river carrieth the ſame name; though 


reoðung. xienmanxale. zeoSunzmon - ꝑneobonh. ne õbony heopob——hunpped, 
$cipe, * Vera inſtitutio hujus curiæ evanuit.— Ms. c. 17, 


yeſter- | 
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yeſterdaye's, and this day's, waters in it are not the ſame. And in 
this journey to the countrey, we may find the gentlemen who can, 


bl 


with Ovid, *© reckon their pedigrees ;” and have lands of more an- 
tient diſcent, than the gentlemen about Weſtminſter have ; moſt of 
them ſurveying the land © which their great grandfather, grand- 
father, and father held *.” So they live under, and enjoy the ſame 


Juriſdiction, and lawes, which were uſed in their countrey afore 


duke William's time; perticularly, the ordinary courts, and offices, 
in every countey. As att this day are the ſherifes, and their coun- 
tey, and turne courts; the baylifs, and their hundred courts; the 
lords of mannors, and their court leets, and court barons; ſtill in 
being in the countrey, and retaining the ſame name, and nature, they 
lad before the conquelt. N 


In theſe judicatories they followed the expreſſe patterne of the 
Hebrewes, to whom the commaund of God was, “ judges and offi- 
cers ſhalt thou make thee in all thy gates.” The greeke verſion is, 
« jn all thy citties.” Onkelos and Jonathan have the like. The 


ſyriack is, © in all thy townes.” The ſpaniſh, french, italian, 


german, and old engliſh 1s © in all thy citties,” butt the arabick 
goes more in generall, © in all thy dwellings or habitations.” Heer- 


uppon the Jeruſalem Gemara inferres commeth that text; © ſo theſe 


things ſhall be for a ſtatute of judgement unto you, throughout 
your generations, in all your dwellings'.” And accordingly it was 
obſerved; and we have the teſtimony therof in rabbi Maimon. 
«« The præcept of the law, (faith he on this text,) is affirmative ; 
that they ſhould appoint judges, and minitters or officers, in every 
citty, and in every province or territory ; becaule it is written, judges 
and officers ſhalt thou make thee in all thy gates.” With him 


d Generis dinumerare gradus.— Quod proavus, quod avus, quod pater excoluuit. 
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agree ſeverall other rabbins, within © thy gates, that is, within the 
land, thou ſhalt conſtitute houſes of judgement in every © province, 
territory or countrey . And the doctrine of the Talmude is agree- 
able hecrunto; that beſides Jeruſalem, throughout the other coun- 
trycs, and citties, the leſſer ſanhedrims were ordeined. Which was 
done, (faith a rabbi) leaſt otherwiſe every one ſhould be conſtrained, 
by cauſe of ſuit, to repayre to the great ſanhedrim att Jeruſalem '. 
And therfore judges, and miniſters, were made in every congrega- 


tion, or ſynagogue of the people, citty, towne, and countrey. 


In ſome of their authors it is held, that ſeaven were of theſe 
leſſer ſanhedrims; butt others ſay, that if three performe the 
buiſnes, it is well enough done. And in the 2 booke of the 
ſanhedrim, it is concluded; that the ſanhedrim of three was con- 
ſtituted through all the towns, and countries. Hence is there ſo 
often mention of the elders of citties, in the holy ſtory ; which 
were the judges in thoſe places; and their juriſdiction was of ſmaller 
cauſes, and an appeal lay from them, to the ſuperiour ſanhedrims. 
And that, in their tribunals, both facred, and prophane, matters 
were determined by the ſame judges; the author of the booke of 
the ſanhedrims of the antient Hebrewes ſaith, * it is out of con- 
troverſy, and moſt manifeſt . 


Who ſees not in this briefe ſcheme a perfect patterne in the 
jewiſh governement, of the tithings, halymotes, burghmotes, hun- 


Tit. ſuo ſanhedr. c. 1. & in præcept. affirm. 176. R. Salomon ad loc. dict. 
Num. PY ND ExYαεN. IR. Menachem Recanati. 

Flavius Joſephus, Originum 1. 4. c. 8. Miſna. R. Simeon. Ben Gamaliel. tit. 
ſanh. c. 1.— eld. p. 433. 


I Ki. xxi. 8. Deut. xix. 12. & xxi. 3, 4. 6. 19. 20. 
& xxii. 15. 18. & xxv. 8, Joſ. xx. 4. Jud. viii. 16. Ruth iv. 2. Ezr. x. 14,— 
Maimon. tit. ſanhed. c. 5. $ 4.— I. 2. de ſyned. p. 639, Extra controverſiam vi- 
detur, et perquam manifeſtum. | 


dredmotes, 
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dredmotes, and ſciremotes in our engliſh judicatories? Nor was it 
an example to us only ; butt followed by moſt other nations, as to 
diviſions of countries, and inferiour and ſuperiour judicatories in 
cittyes, townes and countryes, generally practiſed ; and moſt con- 
ſonant to reaſon, and the ſafety, eaſe, and good governement of 


the people. 


That the Græcians had their diviſions of their countryes, and 
judicatories in thoſe ſeverall præcincts out of their great cittyes, 
appears in thoſe officers whom they termed “ biſhops,” to whome 
the care of the provinces affayres did appertaine. And being ap- 
pointed as arbitrators, or judges throughout all the provinces; they 
inquired after contentions, publique wrongs, and injuries to juriſ- 
dictions ; if any one went againſt their ordination, they gave ſen- 
tence againſt him, wherto he muſt be obedient”. Cicero mentions 
this officer, where he faith. I am preſident in a buiſnes ; bicauſe 
Pompey wills, that 1 ſhall be biſhop of all Campania *.” For their 
diligence in more high ſpeculations, (faith our author ;) chriſtians 
have made the name eccleſiaſticall, and given it to the chiefeſt 


members of the church. 


In the antient empire the wor. comes“ was given to thoſe 
principall miniſters who were ſent forth, for the governement of 
Citties, and provinces; and both their office, and territory, were 
called comitatus*, Some hold, that they began under Berengarius, 
Otho, or Charles the great; butt they were ſome of them much 
antienter, under the clder Romans. 


The diviſion of their people (eſpecially armies) [was] into thou- 
fands, hundreds and tennes, wherof Roſinus, Godwyn, and others 


* ?rioxonoi. Pedro Mexio, Treaſury of antient and moderne times. p. 119. 
® In epiſt. ad Attic, » Spelman. Gloſlar, verb. comitatus.“ 
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doe write att large; and, of their judicatories and officers as pro- 
conſuls, and proptætors in the ſeverall provinces both for the mili- 
tary, and civill affayres; who had alſo under them their lieutenants 
or legati, for the governement of the ſeveral citties, and provinces, 
under their dominion. They had alſo their centumvirales judices. 
Butt the antient Goths and Germans divided their territories, and 
countries, © by hundreds ;“ appointing rulers over each of them, 
whom they called centurions, and the French centeniers from the 
number; and the governor they called a cent grafe. Tacitus men— 
and the Gothes, Longo- 
bards, and Franks retained this diviſion better then the Saxons. 


tions © the centeni of every territory“: 


In the lawes of the Viſe Gothes is mention of the comes, vice 
comes, « conſervator of the peace, ruler of 1090, ruler of 100, and 
ruler of ten,” under the name of judges. And that they had their 
ſeverall judicatories appears, in that the thynphadus was to inquire 
of offences, by the centenarius ; and the rulers of hundreds, by the 
tithingmen. And the rulers of hundreds were reckoned among the 
leſſer judges, and their juriſdiction was of ſmaller cauſes : they could 
not adjudge any one to death, or loſſe of his goods or liberty, or to 
impriſonment; butt thoſe matters were referred to the comes, or 


his deputy *. 


The antient Germans “ held their hundred courts,” as to the 
generall buiſnes, thrice a yeare; as to perticular, and ordinary 
buiſnes, once in ſeaven nights, and ſometimes once a fortnight, 
And Tacitus mentions the “ election of the rulers of hundreds, in 
their publique councells,” whom he calles © princes; who admi- 


4 Per centenas, ſive centurias. | De morib. Germanor. Centeni ex ſingulis 
pagis ſunt. Leg. Wiſe-Gothor, I. 2. tit. 2. Pacis aſſertor, millenarius, cen- 
t narius, decanus. Leg. Wiſe-Goth. I. 9. tit. 2. 1. r. & 1. 2. Leg. Car. mag. in 
Longobard. I. 2. tit. 5 2. leg. 3. Capitular. Car, et Lodovic. impp. I. 4. c. 26. & l. 7. c. 79. 
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niſter law through, and in every countrey, and towne:“ an exact 
deſcription of our countrey, and towne judicatories. Our author 
proceedes, in this deſcription of our german aunceſtors; that * to 
every one of theſe were joyned out of the people, an hundred 
comites, who were preſent both for counſell, and authority :” as 
the hundredors with us, antiently, were with the earle, or his de- 
puty ; and are yett called the judges of that court. And as our 
people tooke an oath of fidelity in thoſe courts ; fo the like was 


done by the antient Germans, in their hundred courts*. And this 


name of hundreds continues with the Gothes, and Swedes, to this 


day, wherof more anon. 


Of France it is obſerved by Paſquier, and out of him by Du 


Haillan ; that antiently “ every towne had a comte for their 


judge, who had a publique tribunall, uppon that lawe ; * that 
neither the miſſus, nor comes or publique judge, ſhall hold their 
pleas in the houſes of the church, as by cuſtome;“ butt ſhall con- 
ſtitute houſes in publique places, wherin they ſhall hold their 
pleas*: and theſe were as bailifs. And in each territory they had, 
and ſtill have bailifs, ſeneſchalls, vice compts, and viguiers, and 
provoſts ; which are the ordinary judges in citties, towns, and pre- 
cincts. And as with us, they had their high juſtice in their ſu- 
perior courts, and parlements; and, their lower 1 in ſmaller 
cauſes, in their townes, and perticular territories ” | 


De morib. Germanor. 


Leg. Alman, tit. 36. Fiat conventus in omni centena. 
. Centeni comites eliguntur in eiſdem conciliis, et principes, qui jura per agros vicoſque 

reddunt. Centeni ſingulis ex plebe comites, in confilium ſimul et authoritatem, adſunt, 
———Capit. Car. Calvi, apud Sylvat. edit. Iſtud jurabunt centenarii. 

u Paſq. Recherches. p. 110. Il n'y avoit ville qui n'euſt ſon comte, pour judge. — 
Decretal. 1. tit. des immunitez des egliſes. Ut in domibus eccleſiarum neque miſſus, 
neque comes, vel judex publicus, quaſi pro conſuetudine, placitum teneant, &c. 

» Vincentius Lupanus. p. 478. Livre des Ts de la ville de Paris. p. 164. 
Haute juſtice. baſſe juſtice, | 
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In Spayne, beſides the ſupreame courts and councells, there “ ar 
judges conſtituted by the king in all citties, and townes ;” who 
have cogniſance, and judge the cauſes of the inhabitants in thoſe 
citties and townes, and the territories of them: and cauſes of leſſe 
value then 10000 maropets are determined by the conſiſtory of the 
citty, or towne, to which by cuſtome the people concerned uſe 


to reſorte *. 


In like manner it is in Italy, and in other countryes. And 
plainly the ſame courſe yett remaines in practiſe among the Swedes, 
and Gothes ; who had antiently their governors of provinces; called 
hoffdingers, that is, the heads of territories, who adminiſtred juſtice 
to the people. They have in every præcinct ſeverall arbitrators, 
or friendly compoſers of differences, to whome all parties are to 
repayre; and they, to indeavor the compoſing of their differences, 
before they proceed to ſuit in law ; inſtituted by their king, Algo- 
thus”. The people uſed to meet yearly, to give ſentence in the 
great matters; where the king was preſident. Afterwards the 
inconvenience of the judgement of a multitude, and the injuſtice 
therof being found; and the people, weary therof : certaine judges 
were appointed, prudent in the lawes and affayres ; and peculiar and 
diftin& tribunals were conſtituted in citties, territories and pro- 


vinces. This they called, from an old ſcandian word, raffting or 
rafturating ; that is, © to complaine, to obſerve, to puniſh :” thence 
it is ſayd, that © they did confider every one, according to his 
offence *.” From theſe inferior judicatories an appeale did lye to 


* Reſpub. Hiſpan. p. 129. In ſingulis civitatibus, et oppidis, per ipſam regem juſti- 
tie conſtituuntur. Reſp. Hiſpan. p. 108. Loccennius, de antiquit. Sueo- 
Goth. p. 53. Jo. Magnus. J. 8. c. 39. z Loccen. antiquit. Sueo-Goth. 
p. 50. Peculiaria, ac diſtincta tribunalia, in urbibus, territoriis, ac provinciis, &c, 
Leg. Weſtro-Goth. de judice provincial. Tubbi. Han Raffti hi hwarium aptir ſum 


giardh, 
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the king's court, which they terme konungſnamd, where the king, 
in perſon uſually, ſate in judgement; and named or delegated 
judges, by him: and this is in name, and juriſdiction, much like 
our court of king's bench. From the inferior judicatories, an ap- 
peal lay to the provinciall court; and from thence, to the king's 
court. The manner of their appeals, and the ſeverall juriſdictions 
in townes, are fully deſcribed in their authors; and are ſtrangely 
like unto ours. As in the appointment of 12 men, as judges of 
the fact, named in every territory, who determine all ſuits; and 
take a ſolemne oath, that they will pronounce no innocent perſon 
guilty, like our juries : and the queſtion demaunded of them, < Is 
the priſoner guilty or not guilty ;” which they pronounce. And 
theſe gothique jurors ſweare to give their verdict according to con- 
ſcience, and reaſon, divinely beſtowed uppon them ; and not to 
neglect their duety for conſanguinity, affinity, or private affection : 


and they are uſually ſtiled nambmen, gud man, and ſang man, that 


3 


is, „named men, good men, and true *;” the very words ſpoken 


by our criers, when they have counted the jury, “twelve good 


men, and true, ſtand togither,” &c. They are alſo called hundaris 
nambd konungs; © the king's named judges of the hundred ;” as 
ſome will have it. Doubtles they have the very terme © hundred,” 
for one of the diviſions of their territories ; and wherin their judi- 
catories, in ſmaller cauſes, are exerciſed. In ſome caſes, as in ab- 
ſence of the king, in the provinciall judicatory the biſhop of the 


dioceſe with two capitulers, and the legifer with two ſenators, or 


other eminent perſons, doe ſitt togither. The clerkes decide 
eccleſiaſtique matters, and the laymen, the ſecular buiſnes *;” plainly 
as our biſhops and ſherifes antiently, in our countey courts, as 
hath bin before noted. In citties, and townes, juſtice is admi- 


2 Mich. O. Wexionius, epitom. deſcript. Sueciæ, 1. 4. c. 9. Rom. B. LL. juxta 
8 Wexionius, 1. 4. c. . b Ita ut clerici eecleſiaſtica, laici ſeculatia 
deciderent. 
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niſtred by 4 conſuls, and 24 ſenators of the towne; who take an 
oath to be faithfull to the king; in all judgements equally to follow 
juſtice, between poore, and rich; and never to pervert the law, 
and right, contrary to conſcience, or to divert it to an ill ſence: 
and not to judge unrighteouſly, for feare, or covetuouſnes, hatred, 
envy, uncharitablenes ; nor, for bond of bloud, or friendſhip. 


Theſe 4 conſuls, and 24 town ſenators, take their turnes ; and 
halfe of them, yearly, intend the judgements and publique mat- 
ters; togither with a prætor appointed by the king; in the abſence 
of whome, or of his deputy, no ſentence can be given; and he, in 
publique ſuffrages, hath the caſting vote. Under theſe, in towns, 
is alſo a lower judicatory, like our wardemotes ; before the King's 
officer, and two of the towne ſenators: and from theſe an appeal 
lyes to the prætor, conſuls, and ſenators; butt uppon firſt laying 
downe of caution- money, which is no evill cuſtome. 


The preſent courſe of juſtice among them, beginning with the 
loweſt, is in this manner. Firſt in a ſmalle territory, like our 
tithings or mannors, they have a judge whom they call the lageliſer, 
that is, the law reader; who when a controverſy is between 
any within his præcinct, this judge readeth, out of the booke of 
law, what the law is in that caſe; and ſo it is decided. If the caſe 
be doubtfull, or the parties not ſatisfyed; they may appeale to the 
next judicatory: the judge wherof they call the land's domer; 
that is, the judge of ſuch a land or præcinct.“ Dome, in our old? 
engliſh, is * a judgement,” and domer is © a judge; and this is 
like to our handred court. From hence in caſe of difficultie, or in- 
juſtice ; they may appeale to the next judicatorie, the judge wherof 
they call the landts heueden, that is, “the head of the land;” a 
' governor of a province, or ſhire; an officer like our ſherife, and his 
judicatory like our countey court. 
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When one appeales from the lageliſer, to the landts domer; in 
hearing the appeale the landts domer is aſſiſted with all the lageliſers 
in his præcinct: and in hearing the appeale from the landts domer, 
to the landts heueden, he is aſſiſted by all the landts domers in his 
territory. And from the landts heueden, one may appeale to the 
lageman who is the judge of the next ſuperiour judicatorie, and is 
commonly a ricks ſenator, and governor of ſeverall provinces ; not 
unlike the preſidents of the councells, in Wales, and in the north. 
When the lageman heares an appeale, he is aſſiſted by all the landts 


heuedens within his governement. And [from] the lageman alſo 


lyes an appeale to the king's ſupreame court for ordinary juſtice, 
like our king's beach, which they call the overight, or hoveright : 
wherof there are three tribunals, not long ſince eſtabliſhed, within 
the dominions of this crowne; the firſt in Weſtro Gothland, the 
ſecond att Stockholme, and the third in Finland. This court of 
overight hath the high juſtice, to which an appeale lyes from all the 
inferiour judicatories. And from the overight itſelfe, a petition of 
review lyes to the king, who commonly appoints the chancellor, 
and ſome other ſenators, delegates to heare, and review the ſentence 
given below; and, to report it to the king: and from this judge- 
ment alſo lyes the laſt appeale, to their rickſdagh, or parlement. In 
which proceedings is ſtrange reſemblance to the governement, (eſpe- 
cially the more antient,) of this kingdome ; and perticularly in the 
matter of appeales, which this people, and all others, have great: 
cauſe to eſteem a chiefe point of their right, and liberty. 


Butt I may be cenſured to have waſted too much time, on this ſub- 
ject. It is conſonant to reaſon, and the practice of all countries, to 
have ſeverall diviſions, and precincts, within their dominions ; and, 
ſeveral judicatories in the citties, townes, and præcincts within 
| thoſe diviſions ; for the better governement, eaſe, aud ſafety of the 
inhabitants. | 
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Remitting to us. 


HE writ takes care to direct the ſherife, in every perticular; 

that the king may have a full anſweare, and returne from 

the ſherife, of the execution of the writ. Therfor he is com- 
maunded to ** ſend back to the king, into his chancery, (the place 
where ſuch records are kept,) one part of the indentures; wherby 
it will appear, in certaine, who are the perſons elected to ſerve in | 
parlement ; and, the power given to them, for that ſervice. | 


The reaſon of our law for the certainty, and exactnes of returnes 
of ſherifes, is bicauſe no averrement lyes againſt the returne of 
| ſuch an officer. Yett an action uppon the caſe lyes againſt a 
ſherife, for a falſe returne; and an action uppon the ſtatute, for 
not returning a perſon duely elected to ſerve in parlement, as is. 
before noted. And the parlement in E. 1. time taking notice, 
that ſherifes many times make falſe returnes, and lying; it or- 
deines: that they ſhall be puniſhed, by the juſtices once, or twice; 
butt the third time none ſhall have to doe therwith, butt the king. 
& Wherfore, (faith the act, ) lett the ſherifes beware from hence- 
forth ; for ſuch manner of anſwears redound much to the diſhonor 
of the king. Much more doth it redound to the diſhonor of the 
king ; and, the higheſt meaſure of injury to counties, citties, and 


= Lib. Intrat. f. 11.—13 E. 1. ſtat. Weſtm. 2. c. 39. 21 E. I. c. 16. 52H. 3. c. 3. 
8 | _ boroughs; 
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boroughs : when a ſherife ſhall preſume * to remit, unto the king,” 
the names of perſons not duely elected by the people; and omit 


thoſe whom the people have choſen, and intruſted, with their 
lives, and fortunes, . A greater miſdemeanor can hardly be com- 


mitted by a miniſter, nor, deſerving a more ſevere puniſh- 
ment; than this publique, injurious, and moſt arrogant pre- 


ſumption, 
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One part of the indentures, 


T is © the indentures” in writing, under the ſcales of the 

electors, which certify, and in a manner confirme the knights, 
. cittizens, and burgeſles ; inabling them to ſitt, and act, in parle- 
ment. The members alſo of the lords houſe are generally, att this 
day, conſtituted by writing under the great ſeale of * either 
by writ, or by letters patents. 


From the beginning of W. 1. to the latter end of king John, 
all honorary barons were, for ought appears, only by tenure. From 
the latter end of king John, till the middle of R. 2. an alteration 
of great moment fell among the barons, and baronies. For wheras 
in the former time, every tenant in chiefe was indifferently a par- 
lementary baron; by reaſon of his tenure, or lands held which 
made his barony : about the end of king John, ſome only that 
were moſt eminent of theſe tenants in chiefe, (ſometimes ſtiled 
majores barones,) were ſummoned to parlement by ſeverall writs 
directed to them; and the other minores barones, leſſer barons” 
that held in chiefe, were ſummoned alſo to parlement not by 
ſeverall writs, butt by one generall ſummons given by the ſherifes 
in their ſeverall countyes. Others attribute this diſtinction to the 
end of H. 3. reigne when, it is ſaid ; that after the great diſturb- 
ances, and enormous vexations between the king, and Simon de 

Montefort 
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Montefort and other barons, the king ordained : that all thoſe 
earles, and barons, to whom the king vouchſafed to direct writs 
of ſummons, ſhould come unto his parlement ; and, no others *.” 
And not long after the charter of king John, like enough in his 
time after magna charta graunted ; ſome lawe was made, that in- 
duced the utter excluſion of all tenants in chiefe, from parlements ; 
beſides the antienter and greater barons, and ſuch other as the king 
ſhould in like fort ſummon by his writ. And from that time, 
untill the middle of R. 2; none elſe beſides ſuch, and the heirs and 
ſucceſſors of ſuch, as were of one of theſe two kinds, could juſtly 
injoy this honorary title, or priviledge, of being members of the 
Houſe of lords. - 


Butt whoſoever was perſonally ſummoned by the king's writ, in 
the ſame tenor as the other barons were; he was therby created a 
baron. And this creation, by writ, was an antient way; and by 
this, (faith Coke,) a man ſhall gaine an inheritance : and if he be 
generally called, by writ, to the parlement; he hath a fee ſimple in 
the barony, without any words of inheritance *. Butt others are of 


opinion, that being called by writ the firſt time; he hath only an 


eſtate, therby, for life in the barony: and being called to parle- 
ment, by writ, the ſecond time; he hath, therby, an eſtate of in- 
heritance in the barony. If a man be called by writ to the parle- 
ment, and the writ is delivered to him, and he dyeth before he 
cometh and ſitts in parlement; he is no baron: for the direction, 
and delivery of the writ to him, maketh not him noble; for the 
writ hath no operation, nor effect, untill he ſitt in parlement. For 
the words of the writ are; © that you be perſonally preſent with 


\ 


a Math. Paris. p. 343. Seld. 2. tit. hon. p. 709. —Cambden. Brittan. p. 122.—— 
Quibus ipſe rex dignatus eſt brevia ſummonitionis dirigere, ut venirent ad parliamentum 
ſuum; et non alli. d Co. on Litt. p. 9. et p. 16. b. 
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2 
us, &c. to give your counſel ©.” - And by his fitting in deen 
his bloud is ennobled to him, and his heirs lineall; and theruppon 
a baron is called © a peere of parlement. And if iſſue be joyned 
in any action, whether one be a baron or not; it ſhall not be tryed 
by jury, butt by the record of parlement ; which could not appear, 
unlcfſe he were of the parlement * N 


The king may limit the n ſtate of inheritance created by 
the law, and cuſtome of the realme, to the heirs males, or gene- 
rall of his body, by the writ: as he did to Bromflete, whom H. 6. 
called to parlement by the name of lord Veſcey; with the limi- 
tation in the writ, to him, and the heirs males of his body . 


| An eſtate for life, in a title of nobility, may be gayned by a wo- 
man by marryage, by a& in law. So the king may create either 
man, or woman, noble for life; by his writ, or patent. Butt he 
cannot create them noble, for terme of years bicauſe then it t might 
go to executors, or adminiſtrators. 


Before 11 R. 2. all barons were created, and called to parle- 
ment, by writ: butt this king created John Beauchamp de Holte, 
baron of Kiddermifter, by his letters patents; before whome there 
was never any baron created by letters patents, butt by writ. And: 
if a man be created a baron, by letters patents; he muſt of neceſ- 
ſity have theſe words, © his heirs, or the heirs males of his body, 
or the heirs of his body,” &c. otherwiſe he hath no inheritance,, 
and the graunt is void. And albeit the creation, by writ, is the an- 


* Perſonaliter interſitis nobiſcum, &c. conſilium veſtrum impenſur.. 

46 Rep. Co. f. 52, 53. Countes of Rutland's caſe—8H. 6. 10. 48 E. 3. 30. 35 
H. 6. 46. Plowd. f. 223. 35 H. 6. 46. 48 E. 3. 30. b. 48 Aſſ. p. 6. 22 Afl. 
p. 24. Reg. 287. II E. 3. br. 472. 20 E. 4. 6. 27 H. 6. lord Veſcey's- 
caſe. 1 Octob. 11 R. 2. rot. pat. f 


tienter; 
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tienter; yett the creation by letters patents is the ſurer: for he may 


be ſufficiently created, by letters patents, and made noble, albeit he 
never ſit in parlement. 


In the patent of creation of Beauchamp, baron of Kiddermiſter; 
the conſideration is, for ſervices done by the patentee, to the king, 
formerly; and, for ſervices which he may doe for the future, in 
our parlements, and councells :. 8 | 


Since this time, the creations of barons have bin generally by 
patent; and conſtantly, in the patents, this clauſe hath bin in- 
ſerted: that he who is created a baron, and his heirs males, ſhall 
have, hold and poſſeſſe © a ſeate, place, and voice, in parlements, 
publique afſemblies and councells ;” among the- reſt of the barons, 

as barons of parlement *. | | 


"Theſe creations of barons by writ, and patent, are all of them by 
writing under the great ſeale of England : and the conſtituting, and 
impowring of members of the houſe of commons, is by indentures 
in writing under the ſeale of the ſherife, and the ſeales of thoſe 
preſent att the election; which being returned, in chancery, makes 
the party a member of parlement. 


In noſtris conciliis et parlamentis, &c. A Sedem locum et vocem in par- 
liamentis, publicis comitiis et conciliis, &c. 


Kkks2 CH AP, 


Annexed to theſe preſents, C. xv 
CH A P. cxv 


Annexed to theſe preſents; 


T O © annexe,” is to faſten, to joyne, or tye one thing to ano- 
ther; ſo is the word uſed by latine authors: as, © epiſtles 
annexed *,” diſeaſes annexed, and the like. One part of the in- 
dentures of election is to be annexed,” or tyed to the writ : and 
ſo it is obſerved, in this and moſt other returnes made by the 
ſherife, the writing of the returne is © annexed to the writ ;” and 
ſo it is expreſſed, in the returne uppon this writ*. Firſt the ſherife 
faith ; that by virtue of the writ, he hath cauſed to be elected two 
knights; and names them, and their power, as the writ directs, 
Then he faith ; that he made his precepts to A. B. and C. D. bailifes 
of ſuch a borough, who have thus anſweared him; and recites the 
returnes of the bailifs, or majors. Then he mentions the procla- 
mation made according to the writ; and then faith, * the reſidue 
of the execution of this writ appears in a certaine indenture ſowed 
unto this writ ©.” And fo the indenture, under the ſeales, is *“ an- 
nexed to theſe preſents 1 that is, to the writ which is termed 
« theſe preſents,” bicauſe it is then preſent before the party, or 
ſherife, in his then preſent reading or conſideration. And this phraſe. 


2 Pliny. l. 10. c. 37. Epiſtolas annexas. v Stanford, Juriſdiction of 


courts, p. 2. © Reſiduum vero executionis hujus brevis patct in quibuſdam 
indent. huic. b:evi conſut. | 


| 7 of 
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of < theſe preſents” is commonly uſed in the king's writs, and let- 
ters patents; and, in our law conveyances. 


J find it ſeldome uſed in the formularies of the old roman ſtate ; 
butt in the latter grants of the emperors * by force of theſe pre- 
ſents,” and by virtue of theſe preſents, to ſignify the thing in- 
tended, is ſeldome omitted. So it is in the charters of the kings of 
France; © by theſe preſents” we give and confirme : and, of the 
king of Spayne, and other princes : and generally, in writings of 
the law *. | | 


© Vigore preſentium—virtute preſentium.— Par ces preſents—Por la preſente. 


EC HA Þs 
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CHA P. cxvr 


Togither with this writ. 


HEN the ſherife maketh his returne of the elections of 

knights, cittizens and burgeſſes in his countey ; he is alſo 
« to returne the writ” by which the power was given him to cauſe 
the elections to be made: as it is uſuall uppon the execution of 
other writs by the ſherife. He is to returne the writ, alſo with 
this indorſement ; the execution of this writ appears in a certaine 
ſchedule heerunto annexed *:”* and fo it is, uppon the returne of 


this writ. And the reaſon therof is, that the court, to which the 


returne is made, viewing the writ which commaunds the thing to 
be done ; may the better judge, whether the ſame be done accord- 


ing to the commaund by the writ. 


It is the proper buiſnes of the chancery to iſſue forth all manner 
of writs, being the ſhop of juſtice; and no writ is of more weight, 
and conſequence, than theſe writs of ſummons to the parlement. 
And the officer truſted with the iſſuing forth of theſe, and all other 


writs, is the chancellor or keepers of the great ſeale ; under which 


ſeale they are to be iſſued, uppon a warrant from the king, to him, 


for that purpoſe. And. ſo proper were thoſe ſummons held to be 
to the chancery; that the abbot of Northampton, in E. 2. time, 
by his proxie, ſhowed to the lord chancellor, and the councell of 


_”  Executio iſtius brevis patet in quadam ſchedula huic brevi annex. 


4 | ; f the 
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the chancery; that neither the abbot, nor his prædeceſſors, had 
bin before ſummoned to the parlement. And theruppon the abbot 
procured an order, that his name ſhould be razed out of the rolle 
of them, that were to be ſummoned to the parlement: and this ap- 
pears in an antient manuſcript of that abbey ®, The diſcharge is 
faid to be made by the view of the biſhop of Ely, then chan- 
cellor ; and by the maſter of the rolles, and divers there named, 
maſters of the chancery; ©* and of other clerkes of the chancery, 
and of divers other. courts of our lord the king, and of the 
kingdomie *.” | 


From. the time that theſe writs of ſummons are found in our 
records, to this day; little alteration hath: bin made, in the tenor 
and forme of them. And the reaſon is given by Coke; 'bicauſe 


the ſubſtance of thoſe writs ought to continue in theit originall 
eſſence, without any alteration, or addition, unles it be by act 


of Parlement : as it is of all other originall writs, att the com- 
mon law * . 1 1 


When the writs of ſummons went out of the chancery, and were 
returnable in parlement; an act was made to alter the returne, and 


to make them returnable in chancery*. 


so the words, for cletion of knights, being, two knights girt 


with ſwords,” &c: an act of parlement was made, that eſquires, 
and gentlemen, might be elegible . 


d Lib. MS, abbath. Sti. Jacek, Wks f. 222, 223. | Et aliorum 
elericorum cancellariz, et aliarum diverſarum curiarum domini regis, et regni. 


4 Co. 4 Inſtit. c. 1, p. 10. Bracton. I. 5. f. 413. Britton: f. 122. 127. Fleta. 


J. 2. c. 1. Weſtm. 1. c. 15. Co. 1 Inſtit. Q 101. „ 
Duos milites, &c.— 23 H. 6. c. 15. 
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440 Togither with this writ C. CXVI 
The lords, every one of them, hath a perticular writ of um- 


mons, directed to him; wherby he is commaunded *« to be pre- 
ſent, with the prelats, great men, and nobles, to treat about the 


| aftayres aforeſaid, and to give your counſell ©, * 


The words of the writ for election of the commons, are, that 
they be impowred * to doe, and conſent to, thoſe things 


which, ” 2:66, 


The judges and barons of the "25 "ET of the coife, the king's 
learned counſell, and ſome other of his officers and ſervants, are 
ſummoned by writ to give their aſſiſtance and attendance, in the 
houſe of lords ; butt have no votes in parlement, and their writs 
differ from thoſe to the barons; and are, „to be preſent with 
us, and with the reſt of our counſell :” and ſometimes the words 
are, © with us, to treat about the premiſſes, and to give your 


counſell \, * 


In the antient writs of ſummons, to the ſpirituall barons; they 
were commaunded to be preſent, “in the faith, and affection, in 
which ye are bound to us ;” and to the temporall barons, it was, *in 
the faith and homage ;” till about the midſt of E. 3. and then it 


was, „in the faith and allegiance,” &c. yett ' homagio” was af- 


terwards, ſometimes, inſerted in the ſame place. 


The writs to the biſhops, under E. 1. had ſometimes the clauſe 
of commaunding them * to warne their priors, and deanes,” (as 


Cum prælatis, magnatibus, et proceribus, ſuper diQis negotiis tractaturi, veſtrum- 
que conſilium impenſuri. h Ad faciendum, et conſentiendum, hiis &c, 

i Co. 4 Inſtit. c. 1. p. 4. Quod interſitis nobiſcum, et cum cæteris de conſilio 
noſtro. Nobiſcum ſuper præmiſſis tractaturi, veſtrumque conſilium impenſuri. 

k In fide et dilectione, quibus nobis tenemini.—In fide, et homagio. In fide, et 
I 


ligeantia. 


the 


c. cxvl Togither with this writ, . 
the caſe was;) and, * their chapters, or covents; and, the arch 
deacons, and all the clergy of their dioceſſes : the deans, and priors, 
and arch deacons to be preſent themſelves ; and every chapter, by 


one, and the clergy by two proxies.” 
The præambles of the writs of ſummons had, ſometimes, the oc- 


caſions of calling the parlement inſerted, in the writs to the ſpiri- 
tuall barons ; which was not in thoſe, to the temporall : and ſome- 
times the writs had no more than a generall, and ſhort narrative, 
of the reſolution of having a parlement. There were other differ- 
ences of lighter moment : ſometimes againſt making of proxies, 
ſometimes leave for proxies, in the writ ; ſometimes, a clauſe againſt 
coming with armes : butt generally, they kept a like forme. 


In the writs to the biſhops, they were named by their chriſtian 
names, and name of office: as, to the reverend father in God, 
John biſhop of N.“ &c.'; and if the ſirname was added; yett the 
writ was good. Butt abbots, and priors, might be named by the 
name of their office only, 


A duke, marquis, earle, and viſcount are regularly named by their 
chriſtian names, and names of dignity ; and rarely, yett ſometimes, 
by their ſirnames, and names of knighthood. 


If a baron be a knight, he is regularly named by his chriſtian 
name, ſirname, and by miles or chivalier, and his barony. If he be 
no knight, then he is named by his chriſtian name, and the name 
of his barony : and if the firname be added, it maketh not the writ 
vitious. And this holdes, where the baron taketh his dignity of a 
place; and where, of his ſirname: and there, to make a formal 
writ, it is good to adde the place of his barony. 


g Reverendo in Chriſto patri Johanni epiſcopo N. &. 
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In the rolles of parlement, from 23 R. 2. ſucceſſively till 5 H. 6. 
among the barons that came to the parliament, it is entred in the 
writ, to maſter Thomas de la Ware,” &c. and ſome doe holde, 
that the addition of magiſter, was to diſtinguiſh him from them that 
were knights: as in the rolle of 1 E. 4. among the barons, it is 
Aid, © to John de Audeley, eſq; for that the reſt of the - barons, 
(except himſelfe, and the lord Clinton,) were chivaliers. Others 
doe holde, that de la Ware was of the clergy, before the dignity 
diſcended to him; and in that reſpect, he was called magiſter. 


In the rolle 5 H. 5. and other rolles after it, the word “ baro” 
is applyed to the lord of Greyſtocke, * to Ralphe, to John, &c. 
baron of Greyſtocke*;” and, to few others. In many rolles, the 
barons that were knights are named chivaliers ; which they liked 
rather than milites; for eques auratus is not uſed in lawe. In 
1 E. 4. the entrie is, to Edmond Grey of Ruthin chivalier ;” 
and under that, in the rolle, is, All knights, except John de 
Audeley eſquire, and John lord Clinton ?.” 


In 3 E. 4. all the barons, (except the lord Scales,) have the ad- 
dition of © chivaliers,” and ſubſcribed in the rolle thus: „ all 
knights, except the lord Scales.“ 


In the ſame yeare is the like for all. And it is obſerved, that 
the barons, if they were knights, were ſo named ; butt not other- 
wiſe. Yett in H. 8. time, and fince, barons are named “ chiya- 


liers,” in the writ of ſummons; although they be no knights. 
m Magiſtro Thomz de la W are, &c. "=", Johanni de Audeley, armigero, &c. | 
„ Radulpho—Johanni—baroni de Greyſtocke, &c. » Edmundo Grey de 

Ruthin chivalier. Milites omnes, exceptis Johanne de Audeley armigero, et Johanne 

domino de Clinton. Ezquites aurati omnes, præter dominum Scales. 


There 
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There be alſo, in the rolles of ſummons, writs to banarets, in 
like ſort as to barons, and taken for the ſame. And the proceed- 
ings againſt Gomines, and Weſton, are ſaid to be before the king 
of Caſtile, duke of Lancaſter, the earle of Cambridge, and many 
other lords, barons, and banerets ; being aſſembled in parlement *. 


Theſe writs of ſummons, of our parlement, are letters miſſive 
from the king, to his officers in the ſeverall parts of his kingdome; 
commaunding the appearance of perſons att the parlement, or pub- 
lique councell. 


We find a ſummons very like this by king Hezekiah. He ſent 
to all Iſrael, and Judah; and wrote letters alſo to Ephraim, and. 
Manaſſeth: that they ſhould come to the houſe of the Lord, att. 

_ Jeruſalem *.” The arabicke verſion makes no difference, nor diſ- 
tinction, of writing letters to Ephraim, and Manaſſeh; butt faith 
generally. Hezekiah ſent to all Iſrael, to the houſe of Ephraim, 
and to the houſe of Manaſſeh, to come to Jeruſalem.” The 6 verſe 
faith; © ſo the poſts went with the letters from the king and his. 
princes, throughout all Iſrael, and Judah *.” Our king ſends his 
letters, or writs, by advice of his councel}, to all parts of England. 
The ſyriack faith; that the meſſengers went with the king's: 
letters, throughout all Iſrael, and Judah.” The arabicke verſion 
is the like; and the greek agrees with it . And the word sm 
ſignifyes, a commaund, a mandatory letter.;” ſuch as our. writs. : 
are: and ſuch were ſent by king Hezekiah, by his meſſengers, from 
citty to citty, throughout all Iſrael, and Judah“. And this was to 
ſummon, to a publique common councell of the king's, the princes, 


3 b * 


IR. 2. rot. parl. n. 6. Et pluſieurs autres ſcigneurs, barons et banarets, eſche- f 
ants au dit parlement aſſemblez. 2 Chron. xxx. i. | V. 6. | 
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or lords; and, the congregation, or commons: where a ſtatute was 
made, by the conſent of all, uppon this ſummons. 


The ſummons of the græcians was, by the like a 


epiſtles. And the Romans had the like way of commaund, by their 


mandatory letters; and uſed the very word © breve” for them, which 


is the latine word in this writ ; and properly expreſſeth theſe ſhort, 
and ſignificant, mandatory letters. 


In the empire of Germany when a diette is to be ſummoned, the 
emperour ſends his commaund, or warrant, to the arch biſhop of 
Mentz the chancellor, or his vice chancellor, to. iſſue forth of the 
chancery letters miſſive in the name of the emperour ; to ſummon 
all the princes, and free townes, to appear att a day and place ap- 
pointed by the emperour, and named in the letters ; to conſult about 


the great affayres of the empire. 


None is more neere in reſemblance to our ſummons, (as well as 
to moſt of the reſt of our proceedings, ) than that of Sweden; where 
the king ſendeth a warrant to the chancellor, to iſſue his mandatory 
letters out of the chancery, for ſummoning of a rickſdagh, att a 
day and place to be named in the letters. Which the chancellor 
doth accordingly, directing a particular letter to each arch biſhop, 
biſhop and ſuperintendent, commaunding them to cauſe two proc- 
tors of the clergy to be choſen in each dioces; and a perticular let- 
ter is ſent to each earle, and baron; and a generall letter to the land's 


heued, to ſummon all the gentlemen, and to cauſe to be elected the 


deputies of the 1 and boores. 


CHA P, 
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C HAP. cxvn 


WMittnes our ſelfe. 


N the private deeds of ſubjects, after the clauſe “ in wittnes 


wherof,” &c. antiquity did adde hiis teſtibus, © theſe being 


wittneſſes, in the continent of the deed, written with the ſame 
hand that the deed was; which wittneſſes were called, the deed 
read, and then their names entered. And this continued in the 
_ of H. 8; butt now is wholly omitted. 


In the antient charters of our kings which paſſed away any fran- 
chiſe, or revenew of any eſtate. of inheritance, was alſo conteined 
this clauſe of * hiis teſtibus” of the greateſt men of the kingdome : 
and in the charters of creation of nobility, the ſame clauſe con- 
tinues to this day. Butt in other charters of the king, it was 
omitted about 400 years ſince : and then, in the place of it, came 


in this word © wittnes our ſelfe*;” which in our writs was con- 


ſtantly, and of much elder date than in charters, inſerted. And 
this is to be believed without any diſpute, being thus teſtifyed. 
One obſerves uppon it; that although men deliver trueth; yett to 
aſſent, bicauſe they deliver it, without ſatisfying our owne under- 
ſtandings, without inquiry, is againſt- divinity. By St. James, we 
muſt not have the trueth, in reſpect of perſons. Stella notes uppon 


Co. 2 Inftit Mag. Chart. c. 38, Sir Rog. Owen MS. pt. 1. f. 11,—— 
Teſte meipſo. | | | 
| | Luke; 


l 


ROE TE, 
3 2 


as e er teilte. c. cxvn 


Luke; that John the baptiſt would have his teſtimony confirmed 
by arguments out of the old law. Ipſe dixit belongs only to the 
God of heaven, who * did ſpeake the word, and they were made *.” 
Eraſmus notes, that the Pythagoreans learned that ſaying of the 
Ægyptians; and they, from Moſes' writings. Ipſe dixit, lately, is 


borrowed only by our gods on earth ; wittnes their manner of witt- 
nefling in their writs, and charters, © wittnes our ſelves.“ 


b Dixit, et facta ſunt, 


CHAP. 


c. XI. ©. Att Wheltminklter, i 
C HA P. Cxvin 


Att WMeſtminſter. 


\ F this citty ſomwhat hath bin before noted. It is called, 


( and fo it was heertofore,) * the throne of the king, the bed 
of his juſtice, and the royalleſt and fitteſt place for diſtribution of 


juſtice; and for the aſſembly of the ſtates of the kingdomes , to 
conſulte togither about the great affayres therof. And having there 


the opportunity of neernes to the king's pallace of reſidence, wherby 


they may, with more eaſe, have acceſſe unto his royall perſon ; | 


the which is frequently neceſſary in thoſe affayres. Yett Weſt- 
minſter hall was not taken to be ſo much a parcell of the king's 
private pallace ; as, within the præcinct of the verge of the abbey 
of Weſtminſter. As ſeemes to be proved by a record of our rolles 
of parlement in E. 1. time*, which ſhoweth ; that Bogo de Clare 
priour of St. Trinity in London, for cauſing Edward earle of Corne- 
wall during the parlement time, as he walked in the middle of 
Weſtminſter hall, to be ſerved with proces of citation to appeare 
before the arch biſhop of Canterbury ; that this prior was ſum- 


moned to anſwear his contempt to our lord the king, before Peter 


de Chaucet ſteward of the king, Walter de Fancorte marſhall of 
England, Edward earle of Cornwall, and“ the abbot of Weſt- 
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minſter bicauſe the hall of Weſtminſter is within his præcinct.“ 
Bogo was committed to the tower; and for his fine he ſubmitted 
himſelfe to the king, © de alto et baſſo, and was fined 10001. 
That ſometimes the courts of juſtice ſate elſewhere, than att Weſt- 
minſter, appears by a fine levyed before the juſtices att St. Bride's, 
in E. 3. time. | 


2 E. 3. 45. b. ä 


C HAP. 


C. CXIX Che 13 year of our reigne, 449 
E H A P. cnn 


The 13 year of our reigne, 


\ 


HE account of time, in England, is from the birth of our 

Saviour, - wherin all chriſtians accord with us; and therby 
certainty in leagues, treaties, negotiations, matters of trade, and all 
publique and forein affayres is maintained. Another computation 
of time we have, within ourſelves, from the year of the reigne of 
our kings; and this is uſed in all writs, patents, commiſſions, 
| legall proces and inſtruments. In private deeds, conveyances and 
writings generally, both the one and the other accompt is uſed 
by us; and the like computation is uſed by moſt of the kingdomes 
of Europe. | | 


The Jewes made their accompt, from the beginning of the 
worlde. The Græcians made their account, according to the olym- 
piades. The Romans, from the building of their citty. The 
Muſulmans make their computation, after Mahomet. And every 
nation beginneth with his originall. 


The chaldean aceount of the years of the reigne of their ten 
kings, before the floud, is 120 fari, which is fower hundred thirty 
two thouſand years; which if accounted after our reckoning, of 
365 dayes to the year, would be not only incredible, but ridiculous. 
Butt the greeke monkes Panodorus, and Anianus, doe underſtand 
the ſpace of time conteined in a faros, not for 3600 years; butt, 
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for ſo many dayes *. So that this way, by the liberty of changing 
one notion of a ſpace of time, into another, (which is often uſed in 
mattes of greater moment ;) the ſpace of a ſarus ſhall be butt about 
tenne years. And thus the 120 fari, or the whole age of thoſe ten 
kinges, comes butt to 1200 years. However this is a cleer teſti- 
mony of that moſt antient account of time, by the years of the 
reign of thoſe kings. | | 


The Saxons did count time by the night ; wherof we yett retaine 
our ſaying of „ ſennight, and fortnight ;” for ſeaven nights, and 
fowerteene nights. The ages of their owne lives they alwayes 
counted by winters; as a © tin-winter knight,” a childe, or boy, of 
ten years old; and the like. And the reaſon why they uſed this 
ſeems to have bin, bicauſe they had overpaſſed ſo many ſeaſons of 
cold, and ſharpe, weather. Eſpecially if, (as ſome doe probably 
hold,) many of them came from the further ſide of the baltique ſea ; 
which I can teſtify to be a ſufficiently colde, and ſharpe, climate, 
By „winters“ they alſo counted their termes of years; butt all 
came to the fame account of 365 dayes, and nights, in one year. 
The beginning wherof we, and moſt proteſtant nations, doe ſtill 
reckon, after the old account, from the 25 day of March ; butt thoſe 
of the romiſh profeſſion are ten dayes before us“. 


Butt I acknowledge my want of learning in chronology, as well 
as in other matters; and, my feare, before this time, to have wearyed 
my reader as well as myſelf. And therefore, hold it high time to 
come to a full period: wiſhing hartily, that others may reape bene- 
fit by my great, though weake labours; for which I ſhall defire to 
give my God the glory, 

Georg. Syncellus apud Scalig. in not. Euſeb. p. 246. d Verſtegan, p. 58, 
By act of parliament, 24 Geo. 2. cap. 23. the new ſtyle, or gregorian as it is called, 
was received in theſe kjngdoms : beginning on the 3d September 1752, which, (by 
the omiſſion of 11 nominal days, after the 2d of September,) was then called the 
14 Septeniber. It was alſo enacted, that in 1752, and in all future time, the year 


Mould commence on the 1ſt of January, (M) | | 
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c. cxx The 18 day of February x51 


c H A P. GN 


The 18 day of Februgry. 


LL writs, and inſtruments of the king, and of all ſubjects, 

have their certaine dates; to the end, the time of graunting, 
or acting any thing by them, may be punctually knowne : wherby 
titles are aſcertained, and controverſies prevented. 


There is a ſpeciall W for the preciſe dating of this writ; 
bicauſe, by our lawe, the ſummons of the parlement is to be 40 
dayes before the beginning of it, or more; as this date makes the 
ſummons, by this writ, to be. 


The like is fayd of the publique councells of Arragon ec that 
they cannot be deferred bejond fourty dayes *.” 


This dating of writings, and publique inſtruments was, by com- 
mon reaſon, uſed generally by all people. 


The Græcians called it * a giving or date—a ſubſcription of time 
unto a writing :” and to date a letter, or evidence, is thus expreſſed 
by them; “ to ſubſcribe to letters and writings, the day, moneth, 
and year.“ So faith the Latine alſo; * to putt, or write in the 
letters, a day of the making of them.“ And almoſt all our neigh- 
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bour languages agree in the word of „ dating” of writings, from 
ce giving a time” of the making of them. 1 


The dates of deeds, with us many times antiquity omitted; the 
reaſon is given, © for the change of the limitation of præſcription:” 
butt dates were commonly given in the times of E. 2. and E. 3. 
and ſo downward, 


The name of this moneth of © February,” Minſhaw derives from 
Februus, the god of purging by facrifices, to whom Numa dedi- 
cated this month; being omitted by Romulus. Therefore the Græ- 
cians call it © the expiatory moneth *.” The Netherlanders call it 
fporkel-maend ; that is the ſteps of ice. The Greeks allo call it, the 
« caſting of the deer; fo the Germans call it, hornung ; bicauſe 
then the deer caſt their hornes. Verſtegan faith, they call it 
ſprout-kele ; bicauſe then the keel-wort ſpringeth. 
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N. B. The roman numerals diſtinguiſh the volumes, and the figures 
| the pages. 


A. | 

| BBESSES, often found witneſſes 
to ſaxon charters, i. 479 
Adjourn, derivation of that word, i. 219 
Adjournment of parliament preferable to 
prorogation, 1. 220 
Advice, the advantages of attending to, i. 
75. illuſtrated by hiſtorical anecdotes, 79 
Age, that, qualifying for public employ- 
ments, in different nations, 1. 459 
Alderman, ſaxon meaning annexed to that 


appellation, i. 241. how altered by the 


Danes, | 242 
Alfred, king, his laws paſſed by conſent 
of parliament, ii. 154. not the firſt who 
divided England into counties, 418 
Ambition and charity, difference between, 
11. 30 

Ariſtotle, his remarks on the uſe of 2 
or council, i. 105. note. his definition of 

a citizen, i. 495. his account of the na- 
ture of the Lacedemonian councils, ii. 

| | 188 
Arthur, king, anecdotes relating to, ii. 162 
Aſjault of members of parliament, ſtatute 
againſt, 11. 196 
Atheling, the ſaxon import of that word, 
| 1. 276 
Athens, the ſenators of, how choſen, i. Fac: 
the manner of making laws there, ii. 
6 

Auguſtus, curious anecdote of his leading 
in court as an advocate for one of his 
ſoldiers on trial, il, 363 


B. | 
AAL, from whence that idol de- 
| rived, | 
Bacon, lord, his reflexions on ambition, ii. 
30. on riches, ibid. 104 


ii. 281 


Banneret, that dignity explained, i. 318 
Baron, original ſignification of that title, 
1. 309. ii. 35. different degrees of, 310. 
the firſt creation of, by patent, i. 369. 
greater and leſſer, how created and di- 
ſtinguiſhed, by antient ſummons to par- 
liament, = 11. 432 
Barons of parliament, their privileges, li. 
205. of Yorkſhire, inquiring into the 
meaning of the term, 11. 122. 
Biſhops, in what quality they enjoy their 
ſeats. in parliament, ii. 43. chronologi- 
cal anecdotes relating thereto, 4 
Beadicea, ſummary view of her ſtory, i. 
Borough, the derivation and meaning of 
the term, i. 497. how made, 501 
Bribery, reflections on the practice and 
acceptance of, ii. 97. extracts from the 
proverbs of Solomon. on the ſubject "= | 
10 
Britain, an enquiry into the origin of 
that name, i. 15. when its name chang- 
ed to England, by the incorporation of 
the antient natives with the Engliſh, 
11. 159 
Brute, the ſtory of his landing in Britain, 
how confirmed, i. 15. ſummary view 
of his tranſactions, previous to his arri- 
val in Britain, | ii. 168 
Buckinghamhire, whence it obtained its 
name, i. 63. deſcription of the — 
| + 
Burgeſſes, what, i. 501. 11. 95 
Burghmote, by whom inſtituted, and how 
eld, li. 418. 
By the grace of Gad, obſervations on the 
uſe of that form of words, in titles of 
ſovereign dignity, i. 8. 


4 
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Andidates for feats in parliament, re- 
flexions on the conduct of, ii. 29. 33 
Caſſibelar, king, ſummary view of his 
tranſactions, previous to the conqueſt of 
Britain by Julius Cæſar, 11. 166 
Centumviri among the Romans, of what 
number that body conſiſted, ii. 374 
Chancellor, enquiry into the origin of that 
office, ii. 382. the dignity of the cha- 
racter in different nations, 384. his 
principal charge and buſineſs, 291. lord 
Bacon's parallel between his office and 
that of the roman prætor, ii. 392 
Chancery, the nature of that court ex- 
plained, ii. 380. and king's bench an- 
tiently one court, 38 1. inquiry into the 
beginning of its authority in matters of 
equity, 388 
Charity and ambition, difference between, 
| ii. 20 

Charles, etymology of that name, 1 
Charles I. laws relating to the church in 
his reign, i. 156, his deſcription of the 
powers of the eſtates in parliament, ii. 


- 


308. his proclamation relating to the 


Britiſh fiſheries, ii. 318. 320. II. cha- 
racter of, i. 5 
Charron, his opinion of the commonalty, 
11. 175 

Chaucer, his deſcription of a knight, i. 445 
| Cheſter, county palatine of, to whom the 
carldom of reſerved, 1. 302 
Chilterne, whence the name taken, 1. 64. 
Chri/tianity, anecdotes of the firſt planting 
of in Britain, | 
Chriſtina, queen of Sweden, brief charac- 
ter of, i. 485 
Chron:l::y, antient and modern, brief re— 
marks on, ii. 449 
Church of England, brief hiſtorical view 
of, i. 137. of Rome, hiſtorical ancc- 
dotes of, 159 
Cicero, his council to his brother, 1. 204 
Circuits, the annual progreſs of the Engliſh 


judges in, compared with thoſe of the 


Tews, — — ii. 260 
Cities, the origin of, traced, i. 211. 489. 

in the appropriate ſenſe of the word, de- 
fined, 212. 489. reflections of the decay 
4&1 


.N — — 


1. 290 


X. 


Citizen, definitions of, 1. 495. li. 92. 
Civil war of England, to what owing, i. 
26. retroſpective view of in various 
countries, II5 
Clarend:n, parliament of, antient cuſtoms 
recognized in, — ii. 46 
Cnute, the daniſn king, his reflection on 
the diſobedience of the ſea to his com- 
mands, 0 
Cocciù, anecdote concerning, i. 6 
C:ke, Sir Edward, his account of the legi- 
ſlative power of the engliſh parliament, 
ii. 333. the caſe of his elections to par- 
liament for Norfolk, while he was ſhe- 
riff of Bucks, — 35 
Comitatus, whence that word derived, i. 487 
Commonalty, who included under that de- 
nomination, ii. 169 
Cammons of England, their ſpeaker how 
choſen, i. 223. an enquiry into the an- 
tiquity of their election to parliament, 
i. 376. anecdotes and obſervations re- 
lating to the freedom of their election, 
383. ſtatutes relating to elections, 399. 
no precedence among the members of, 
in their ſeats or ſuffrages, ii. 5. 329. 
the power delegated to, and exerciſed 
by them, ii. 85. are ſubject to the laws 
they make, 87. their acts the acts of, 
and binding to, the commonalty, 88. 
why elected only by freeholders, 90. 
inquiry into the origin of, 112. hiſto- 
rical anecdotes of writs for ſummon- 
ing, I15. Whether they had any ſhare 
in public councils before the conqueſt, 
ii. 138. extract from their petition to 
Henry V. 169. their parliamentary pri- 
vileges, ii. 214. informations againſt 39 
members of, for abſenting themſelves 
from parliament without leave, ii. 226. 
reſpect paid to the members of, by the 
ſpcaker, 11. 229. their negative power, 
344. their petition to Henry V. for 
free vote in legiſlation, 346. who diſ- 
abled from being choſen ta, 370 
C:mmonwealth, the harmony of the ſeveral 
members of, illuſtrated, ii. 53. a true 
one defined, 56. what the beſt eſtabliſſi- 
ment of, 


— 


li. 354 


Conclave of cardinals, its reſemblance to 
ii. 376 
Conferences 
7 * * 


— 
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the 70 elders of the Jews, 


PO 
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Conferences inc the king and parlia- 
ment, and between the two houſes, on 
what occaſions required and held, i. 234 

Conflancy and inconſtancy of mind, "reflex- 
ions ON, 333 

Councils, public, their frequent meetings 
and ſhort fittings, of advantage to a na- 
tion ; and ſhewn to be agreeable to the 
general deſire of the people, i. 226. the 
advantages attending numerous ones, 
ii, 10. different appellations by which 
they have been diftinguithed, antient 
and modern, ii. 234. review of the an- 
tient inſtitutions of, 243. the utility 
of, 250. 276. judicial powers of, 301. 
inquiry into the right of calling toge- 
ther, i. 166. the manner of holding and 
aſſembling i in different places, 200. 209. 
remarks on thoſe of England, 1. 84. 


89. of the Jews, 96. 104. 129. of 


the Grecians, ibid, Romans, 130. of 
France, 97. 106. 131. 170. of Spain, 
ibid. of Germany, 98. 130. of Sweden, 
ibid. of the Netherlands, 130 
Gounſellor at law, remarks on the profeſſion 
of, i. 89. privy, particulars of his oath, 
1. 93 
Counſels evil, confounded by God, ii. 284 
Counties, the meaning of the term aſcer- 
tained, 1. 492 
County courts, inquiry into the antiquity 
and nature of, It, 411 
Court, the ſeveral acceptations of that 
word, i. 340. different engliſh courts, 
249. county, when to be held, 354 ba- 
ron and barony, whence derived, ii. 123. 
of chivalry, how anſwers made in, 11. 
210 


D. 

Anerelt, the firſt tax impoſed on the 
: En, Zlith, — . 11. 149 
Lates in law, obſervations on, Il, 151 
David, an inſtance of the influence of 
good kings on the times, 1. 27 
Decd poll, difference between and an in- 
denture, —— — — 11. 19 
Defence, pro; Pets ofa kingdom, What, i. 124 

Difed: r of the Faith, enquiry into the ori- 
gin of that title, i. 49. remarks on the 
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retention of that character by our kings 


ſince the reformation, 51 

. Delay, reflexions on, ii. 378 
Demoſthenes, his account of the manner of 
making laws at Athens, ii. 336 


Diete, the German acceptation of that 
word, i 1. 347. German, antiquity of, 
ii. 245. enquiry into the judicial power 
of, 303. the ſubjects of their delibera- 
tions, ii. 190. the high eſtimation thoſe 
allemblics are held in, 202. how dif- 
azreements are accommodated i 8 1, 235 

Diſeretien, the advantages of, 503 


Druids, whence the name of, e 1. 16. 


in Gaul, anecdotes relating to the diets 
of, ii. 67. antiquity of their councils, 
11. 244. judicial power of, — 303 
Duke, derivation of that Hale. 1 i. 281. the 
kinds of, 283. among the Jews, 289. 
in Germany, 285, of Ruflia, ibid. 
among the Saxons, 286. in France, 
2.89. in Scotland, 290 
Dun/tan, bp. his artifice practiſed at the 
ſynod on the occaſion of the marriage 
of prieſts, — — il. 150 


E. 
A R L, derivation of that title, i. 242. 
297. earl palatine, what, 300. ge- 


neral acceptation of the title, 354. titles 


anſwering to, in other parts of Europe, 

| oe 

Edmond, king, particulars of his death nd 
burial, — — Il. 152 
Edward the confeſlor, anecdotes concern- 
ing, — i. 191 
Edebard I. record of, regulating the liber- 
ty of foreigners to fiſh in the Engliſh 


ſeas, ii. 319. IV. his proviſion for tho 


ſecurity of the Engliſh filhery, ii. 319. 


VI. ſummary view of the progrets of 


the reformation of the church duiing 
his reign, —— i. 152 
Eler, antiently a term denoting di-nity, 
1. 242. among the Heorews, 2.4.5. Lgyp- 
tians, 247. Perſians, 2 Grectains, 


ibid. Arabians, _ Suro peans, 250 
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24m. occaſion and manner of appoint- 


ing, 278. their exact number endea- 


voured to be aſcertained, 11 372 
Election of members to parliament, when 
the firſt writ for, i. 366. of judges and 
ſenators, how made in different nations, 
38 1. anecdotes and obſervations rela- 
tive to the freedom of in England, 383. 
ſtatutes relating to, 399 
Electors, whether free to vote, without 
having been preſent at the proclamation 
for the election of members, It. 25 
Elizabeth, queen, her anſwer to the ſolici- 
tations of her parliament to marry, i. 


112. ſummary view of the reſtoration 


and completionſof the reformation, dur- 
ing her reign, i. 154. ſhort character 
of, 481 
England, etymology of the name, i. 12, 
when our country obtained that name, 
13. the three diſtinct legiſlative powers 
of, ii. 55. a view of the ſtate of, at the 
time of writing this commentary, 1. 115 
Engliſh, when incorporated with the Bri- 
tons, ii. 159. laws, when tranſlated and 
recorded in French, i. 196. carried in- 
to France, — 7 
Eſquire, whence that diſtinction derived, 
ii. 257. 326. capable of elegtion to par- 
liament, ibid. whoeſquires by birth, 327 
E/ates of the kingdom, the three, aſcer- 


— 1 


tained, ii. 43. the threefold end of 


their counſels, 5 2. whence the appella- 
tion to be derived, ii. 239. their power 
aſcertained, in king Charles's declara- 
tion in anſwer to the 19 propoſitions, 
308. their power as deſcribed by king 
Charles I. in his anſwer to the 19 pro- 
poſitions, 11. 308. their negative power, 


339 
F. 


Ather, in what ſenſe we are forbidden 

to apply that epithet to man, i. 260 
February, etymology of the name of that 
month, ii. 452 


Fi/heries, hiſtorical anecdotes of duties and 


' reſtrictions on thoſe of foreign nations 
in the Engliſh ſeas, ii. 316 
Fall mote, what, 11. 418 


92 
. 


France, enquiry into the foundation of the 


claim of the kings of England to that 
kingdom, i. 18. the three eſtates of, ii. 


62. 65. the nature of the deliberations 
in their public councils, ii. 189. the 
great reverence of the people for their 
parliaments, 203. remarks on the po- 
pular plan of their councils, ii. 173 
French language, the antient prevalence of 
in England ſhewn, . 177 
Frecholders, why the privilege of voting 
for members of parliament, limited to 
them excluſively of all others, ii. go 


G. 
AME laws, extracted from Plato, 


i. 67. note. 

Gaveliind, etymology of the term, ii. 252 
Gaz!, antient, the manner of making laws 
in, ii. 336 
German diets, the three eſtates of, ii. 70. 
the ſubjects of their deliberations, 190 
Germans, antient, their method of creat- 
ing knights, — i. 440 
Germany, the manner of making laws 
there, 11. 336. negative power of the 
diets, — — — 353 
God, whether rejected by the Iſraelites, in 
their demand of a king, i. 32. the na- 
ture of his covenant with Abraham, 35 
Godwin, earl, anecdotes from the ſtory of, 
| | 11. 141. 143 
Gotheſred, his opinion of the origin of 
public councils, ii. 276. his account of 


the judicial government in Mantua, 305 


Great men, the proper qualities for, i. 267 


Grecian ſenates, hints relating to the num- 


bers of which they conſiſted, ii. 17 
Greeting, the meaning and cuſtomary uſage 


of that word explained and ſhewn, i. 70 


Grotius, his compliment to king James I, 
expreſſing the extent of the britiſh 
power, ii. 315 


H. | 
AXEY, Sir Thomas, proceedings 
in the caſe of, I. 227 


Hall, Arthur, member of the - houſe of 
commons, his ſentence for diſcloſing the 
ii. 227 

Hebrews, 


debate in parliament, 


. Ka 
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|  Hebrewes, their government always mo- 


narchical, i. 28. obſervations on the 
laws of, i. 416. their ſtrictneſs in the 
qualifications of their public counſel- 
lors, i. 462. ſeven qualifications re- 
quired by, 464. three eſtates in the 
public councils of, ii. 57. their uſages 
compared with thoſe of England, ii. 
257. enquiry how their laws and re- 
ligion came to be adopted by other na- 
tions, ii. 279. ſummary compariſon of 
the uſages of various nations with 
them, 282. the negative power of their 
public aſſemblies and councils, it. 347. 
Hengiſi, the Saxon, particulars of his 
death, ii. 164 
Henry III. his conduct toward his parlia- 
ment, ii. 112. VIII. ſummary view 


of his tranſactions relative to the 


church, 1 
Honour, poetical eſtimate of, — i. 258 
Hooker, his obſervations on the repreſen- 

tation of the commonalty, in public 

councils, ii. 177 
Humility, the excellence of, i. 465. and 

courteſy, the amiableneſs of, i. 72 
Hungary, the three eſtates in the public 

councils of, | ii. 65 
Hunting, an inquiry into the advantages 

and merits of that exerciſe, i. 66. 

Plato's rules for, 67. note. 


| I. | 

Ames I. review of the laws relative to 
the church, during his reign, i 156. 
anecdotes of, 1. 330- 359- his obſerva- 
tion on the civil law, 416. his procla- 
mations in relation to the britiſh hſhe- 
ries, — ii. 313. 318. 
Jebovab, the names of heathen deities 
ſhewn to be derived from, ii. 280 
Jeſburun, the meaning of that word aſ- 
certained, — 1. 29 
Jethro, his counſel to Moſes, relating to 
a form of government, ii. 170. to the 
choice of judges, — 305 
Fews, their government always monar- 
chical, 1. 28. obſervations on the laws 
of, i. 416. ii. 170. conjectures as to 
the numbers of which their public 


councils conſiſted, ii. 16. three eſtates 


Vo, Il. 


1 - 


in the public councils of, ii. 57. th: 
negative power of their public aſſem- 
blies and councils, ii. 347. honours 
and privileges granted to the members 
of the public councils among, ii. 230. 
their rulers, how choſen, 258. parallel 
between their rulers and our Engliſh 
magiſtrates, 259. their uſages com- 
pared with thoſe of England, ii. 257. 
Indenture, in law, what meant by, ex- 
plained, ii. 19. on what to be written, 
and how executed, 21. of return of 
members of parliament, form of, 23 
Inheritance, the mode of, among the Jews 


compared with that in Britain, ii. 263. 


Fob, an eminent pattern of true no- 
| bility, 1. 326 
Jonathan, how protected from the ven- 

geance of his father Saul, — ii. 347 
Jaſbua, proved to be inveſted with kingly 

power, . 31 
Ireland, etymology of the name, and hiſ- 


torical anecdotes of, i. 20. the com- 


mencement, dependance, and manner 
.of holding the parliament there, i. 134 
Nands, which the three greateſt in the 
world, 1. 20 
Tſrael, children of, enquiry into the go- 
vernment of, i. 371. obſervations on 
the laws of, 416 
Tſachar, remarks relating to the heads of 
the tribe of, 1. 372 
* corrupt, hiſtorial anecdotes of, ii. 98 
dicial hours for holding courts and 
aſſemblies, antient and modern, a com- 
pariſon of, 1.217 
Judicatories, Engliſh, conformity between 


and thoſe of the Jews, ii. 421. Grecians 


and Romans, 423. Goths and Ger- 
mans, 424. and French, 425. Spain, 
Italy, and Sweden, — — 426 
Julian, emperor, anecdote of, i. 331 


K. 

ING of England, the ceremony 

of his opening a new parliament, 

i. 220. his negative power in parlia- 
ment, —— li. 341 
Kings, reciprocal duties between, and 
their ſubjects, i. 38. remarks on the 
plural number uſed in the regal ſtyle, 87 
Nun Kingdom, 


I 

oy 
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Kingdom, whether deviſable by will. i. 185 
L ingly government, à review of, with an- 
ſwers to, the object ions againſt, i. 25. 
the moit entient and univerial form of 
government, — 44 
Knight, the various ſignifications of that 
appellacion, i. 433. Ceremonies in Crea- 
ting them, 441. by the Saxons 442. 
manner of bleſſing his ſword, 446. 
manner of degrading, 447. creation 
among the antient Germans, 449. by 
the pope of Rome, 452. in France, 
453. in Spain, 454. in Sweden, 456. 
in Scotland, 457. in Ireland, ibid. 
Knights, the peculiar privileges of, 11. 79. 
Engliſh remarks on the dignity of, 11. 
325. of ſhires, their qualihcations, i. 


436. the different proportion ſummoned . 


to parliament, at different times, 438 
Knighthod, who antiently obliged to take 
that order on them, 1. 433 
Feight- Rider ſtreet, whence the name de- 
rived, i. 440 


L. 
Aced:monians, the ſubjects of their de- 
4 liberations, from Ariſtotle, 11. 188. 
ſhewn to be deſcended from the He- 
brewes, ll. 277 
Laid, the correſpondence between the 
Tewiſh and Engliſh methods of purcha- 
ſing and comveying, | ii. 260 
Laus, antient manner of making in Swe- 
den, ii. 174. lord Strafford's obſerva- 
tion on thoſe paſſed to condemn ante- 
cedent acts, i. 230. Enęliſh, obſerva- 
tions on, i. 407. remarks on the mul- 
tiplicity of, 409. of the Jews, 416. 
Roman, 421. Saxon, 423. hiſtorical 
anecdotes of the Engliſh, ibid, 
Lawyers, excluded from parliament by 
antient writs, ii. 357. the reaſon for 
excluding them, 360. beſt qualified for 
ſeats in parliament, 301 
Leet, court, ſhewn to be prior to the con- 
gueſt, I. 417 
L::dn, whence its name derived, i. 362. 
how governed, 363. eulogium on, 364. 
how the magiſtrates of, clected, 393. 
Jed, derivation and import of that ap- 
pcllation, i. 318. in Scotland, diftinc- 


E K. 


tion between, and laird, — 322 
Lothbroc the Dane, bywhom murdered, ii. 154 


M. 

Accabees, three eſtates in the jewiſh 
councils, deduced from the ſtory 

of, — 11, 60 
Macpelab, the correſpondence between the 
methods of purchaſing and conveying 
property among the Jews compared 
with thoſe in England, in the inſtance 
of the purchaſe of this cave by Moſes, 
11. 260 
Magijirates, Engliſh correſpondence be- 
tween, and the jewiſh rulers, ii. 259 
Magnates, who intended by that word in 
the writ for electing members of par- 
liament, 1. 39 
Men, a conſultation among the three di- 
vine perſons in the trinity, at the crea- 
tion of, argued from the words of 
ſcripture, i. 77 
Mantua, account of the judicial admini- 
ſtration of, from Gothofred, ii. 305 
Marche, explanation of that word, and 
how rendered by various nations, 293 
Marguis, derivations and variations of its 
primitive, i. 293. firſt commencement 
of that title in England, 294. its de- 
gree in France, 296. in Spain, ibid. 
Scotland, 297 
Mary, queen, brief view of her tranſ- 
actions relative to the re-eſtabliſhment 
of popery in England, i. 153. queen of 
Scots, ſummary opinion of her caſe, 

1. 481 

May, etymology of the name of that 
month, i. 225 
Members of parliament, manner of clect- 
ing, ii. 323. 
Ailes, knight, derivation of that word, 
1. 440 


—— — 
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Ades, the apoſtle Paul's rules for, ii. 35. 


opinions of the antients concerning, 

| ibid. 
Melech, the origin of that idol, ii. 281 
Monarchy, the moſt antient and univerſal 
form of government, i. 44 


Monqſteries, anecdotes concerning the diſ- 
i. 150 
29. 284. 
remarks 


ſolution of in England, 


Meſes, proved to be a king, i. 


E N= 


remarks on the conduct of, 39. 71. 
102. ii. 250. 274. his method of cleCting 
the members to the ſanhedrim, at its 
firſt inſtitution, j. 391. 
Maſcum, britiſh, royal donations to, ii. 
; | 279. note. 

N „ 


AMES, an enquiry into the origin 
of, ii, 1. German, etymological 
obſervations on, R i. 


Netherlands, the matters delibcrated on in 


the public councils of, 11. 190 


Nimrod, the firſt king reckoned by Moſes, 


1. 46. an inquiry into the form of go- 
vernment eſtabliſned by, ii. 242. 247. 

| 284. 
Noah, an enquiry into the diviſion of the 


earth among his poſterity, bh 


Nobility, the diviſions of, i. 275. re- 
flexions on that of blood, and that of 
virtue, i. 324. foreign, not acknow- 
leged by Engliſh laws, . ts 225 

Norman laws, whether or not introduced 
into England by William I. 1. 186 

Normandy, the Engliſh. laws carried thi- 
ther by Henry I. 1. 182 


O. ; | 

FFA, king, matters relative to his 
O founding the abbey of St. Albans, 
| 53 
Orcades, how annexed to the crown of 
Scotland, — ii. 314 
Ordinance, etymology of the word from 
Littleton, ii. 294. diſtinguiſhed from 
acts of parliament, 295. acceptation of, 

in foreign countries, 35 
Otho, emperor, remarks on his advice to 
his nephew and ſucceſſor Coccius, i. 6 
Outlawry, the manner of, among the an- 
tient Jews and in England, compared, 


11, 263 

| P. 
Araſite, reflexions on the character of, 
| i. 85 


Parliament, the meaning of the word al- 
certained, i. 172. inquiry into the ori- 
gin of, 179. where and how held, 200. 
213. enquiry into the right of ſum- 
moning, i. 166. citations from the rolls 

proving that the advice of it, by our 


| X, 


wiſeſt kings, was always required in 
times of war, i. 126. note. and in mak- 
ing peace, 127. in making treaties, 
128. of Scotland, its ſepa ate and in- 
dependant power, 132. the objects of 
its care and attention, i. 108. 121. 
whether the two houſes of, anticntly 
held apart, or in one aſſembly, i. 206. 
their uſual hours of fitting, 217. power 
of adjournment where veſted, 220. new, 
ceremony of opening, ibid. the fre- 
quent meetings of, ihewn to be agree- 
able to the people, 1. 226, computation 
of the ſeſſions, 230. when che firſt wric 
for the election of members to, iſſued; 
i. 305. ſtatutes relating to elections, 
399. ſeven qualifications neceſſary in 
members of, i. 464. chronological re- 
cords and anecdotes of its being aſſem- 
bled for the tranſaction of public buſt- 
nefs, ii. II. reflexions on the behaviour 
of candidates for ſeats in, 29. obliga- 
tion of members to attend, 38. antient- 


ly aſſembled armed, ii. 40. the three. 


eſtates of, aſcertained, ii. 43. the three- 
fold end of its determinations, 52. ſub- 
ject to the laws paſſed by, ii. 87. occa- 
ſion of ſummoning, 49 H. 3. ii. 111. 
chronological anecdotes of, 115. mat- 
ters proper for its cognizance, 185. the 
honour and high eſtimation of, as a col- 
lective body, ii. 192. ftatute againſt aſ- 
ſaulting the merabers of, 196. penalty 
for. non-attendance of members, 198. 
privileges of peers of, 205. of com- 
mons, 214. under what different ap- 
pellations known, ii. 234. enquiry into 
the antiquity of, 251. the judicial af- 
fairs of, what, ii. 299. legiſlative power 
of, ii. 331. the number of members of 
both houſes, to be certified, 372 
Patriarchal government, an enquiry into, 
| i: 371 

Paul, St. his integrity before Fœlix, ii. 
108 

Peace, a view of the advantages of, i. 119. 
in what ihe preſervation cf it conlilts, 

| 121 

Peers, what to he underſtood by that de- 
nomination, i. 315. their privileges in 
caſes of trials, ibid. antient acceptation 
N nn2 of 
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of the term, 316. by what right en- 
titled to ſeats in parliament, 367. by 
what right they fit in parliament, ii. 8. 


their parliamentary privileges, ii. 205. 


negative power of, ii. 343. of France, 
original and acceptation of the dignity 
of, 1. 317 


Pererius, his doubt as to the inſtitution of. 


the council of ſeventy elders of the Iſ- 
raelites in the wilderneſs, removed, ii. 
242 

Philanthropy, the excellency of, i. 468 
Plato, the laws of hunting extracted from, 
i. 67. note. 


Pohbius, his remark on the contrary hu- 


mours of mankind, ii. 310 
Polydore Virgil, ſome account of, and his 
character as an hiſtorian, i. 180 

Pemp and ſolemnity, the uſes of, i. 221 
Pope of Rome, his manner of creating 

knights, | i. 452 
Portugal, three eſtates in the public coun- 

cils of, 11, 63 
Pounds, in the computation of money, 

whence derived, ii. 260 
Precedence, the privileges of, in nobility 

explained, ii. 81 
Privileges of barons of the Engliſh par- 

liament, ii. 205. of members of the 

houſe of commons, 214 
Preſbytery, what implied under that term, 

| i. 34 
Prieft and king, thoſe characters 1 10 

the Hebrew patriarchs, i. 158 

Primogeniture, the right of, traced from 
Adam, 1. 371. how obſerved by the 

Romans, 373. among the Germans, 

ibid. in France, 375. in Sweden, ibid. 

in England, 376 
Prince, derivation and import of that ti- 

tle, i. 252. its ſignification among the 

Hebrews, 253. among the Romans, 

263. modern acceptation, 204 


— en——_ pe 


Princes of tribes, among the Hebrews, 


who, | 1. 279 
Preceres, the proper ſignification of that 
word in the Latin, i. 270. its later ac- 
ceptation, ibid. how rendted in French, 
271. in Engliſh, ibid, 
Proclamatian, remarks on, and the man- 
ner of, in various places, i. 336 


E X. 
Proregation of parliament, the manner of, 
5 1.233 
Public councils in England, anecdotes 
proving the exiſtence of, and tranſac- 
tions of national buſineſs by, before 
the conqueſt, ii. 138. remarks on the 
extent of their powers of deliberations, 
| 182 


R. 

AB BI, ſignification of that term 
R among the Jews, i. 258 
einold, biſhop of Bath and Wells, re- 
mark relating to his manner of obtain- 

ing that biſhopric, - i. 
Reputation, the excellence and advantages 
of a good one diſplayed, i. 470. in a 
legal view, 471 
Riches, obſervations and reflexions on, ii. 
104. a neceſſary appendage to the mem- 
bers of public councils, i. 514 
Rickſdagh, Swediſh, form and ſolemnity 
in the meeting of, i. 222. method of 
accommodating differences in, 236. the 
three eftates in, ii. 74. privileges 
granted to the members of, ii. 233. 
antiquity of, 247. judicial power of, 
315. negative power of that aſſembly, 
; ll. 355 
Roman ſenate, the number of which it 
conſiſted at different periods, ii. 17. 
three orders in, ii. 62. where it uſually 
aſſembled, i. 216. at what times, 226 
Romans, no gainers by the expulſion of 
their kings, and.averſion to the name 
of, i. 42. honours paid to the ſenators 
among, ii. 231. obſervations on the 
practice of ſoliciting election to public 
offices by candidates, among, 1. 388, 
remarks on their government in Bri- 
tain, 410. ſhewn to be deſcended from 
the Hebrews of the tribe of Benjamin, 
| ii. 279 
Rome, hiſtorical anecdotes, relating to the 
church of, i. 159. manner of creating 
knights by the pope, i. 452. the antient 
manner of making laws there, ii. 336. 
remarks on the authority of the tri- 
bunes of the people there, 352. anec- 
dotes concerning the regulation of law- 
 yers 


E 


yers fees there, — ii. 362 
Rulers, among the Hebrews, obſervations 
relating to, i. 381. how appointed, ii. 
258. parallel between and our Engliſh 
magiſtrates, 259 


I Acrifices, human, of children, whence 
derived, | ii. 280 

St. Albans, number and rank of the mem- 
bers of the council which confirmed the 
pope's conſent for the foundation of the 


abbey there, 11. 158 
Salic law, on what principles defended, i. 
477 


Sanhedrim of the Jews, the manner of 
holding, i. 204. 215. 217. 219. the 
method of electing the members of, at 
its firſt inſtitution, i. 391. diſqualifica- 
tions for members of, 462. qualities 
ſought in the election of members of, 
ii. 27. the high eſtimation of that coun- 
cil, ii. 201. honour and privileges paid 
to the members of, ii. 230. different 
appellations given to this council, 237. 
members of, how diſtinguiſhed, 239. 
when inſtituted, 275. the judicial pow- 
er of, 301. jewiſh, its legiſlative power, 


11. 335. its negative power, 352. requi- 


ſite qualifications of members, 363. 
leſſer ones inſtituted, and why, ii. 422 
Saturn, the heathen deity, the origin of, 
traced, | | 
Saxons, derivation of the Engliſh parlia- 
ment, and other uſages from, ii. 251 
Sceptre, import of that word, in Jacob's 
blefling to his children, i. 36 
Scotland, derivation of the name, i. 14. the 
antiquity and independance of its par- 
liament, i. 132. whence peopled, ii. 
272. ſimilitude between the govern- 
ment of, and that of the Hebrews, 274. 


regulations for the fiſheries on the coaſts 


of, by the Scottiſn parliament, 313 
Seals in law, inquiry into the antiquity 
and origin of, 11. 398. of the ſheriff's 
return of members to parliament, man- 
ner of, 343 
Seas, Engliſh, under the dominion and 
care of the crown, ii. 311. this domi- 
nion proved by antient record, to be 
acknowleged by other nations, 312. 


Solomon, king, his throne deſcrited, i. 


0 


Scottiſh, the dominion of aſſerted by 
the Scots parliament, &c. 313. nor- 
thern, how far ſubject to the dominion 
of Great Britain, 314 
Selden, his opinion as to the beginning of 
the houſe of commons, ii. 112 
Senate, antient and modern acceptations 
of that word, ii. 235. of Rome, where 
it uſually aſſembled, 1. 216 
Senators, roman, honours paid to, ii. 231 
Sheriff, derivation of the name and office 
of, i. 54. officers in foreign countries 
anſwering to, 57. the anticnt manner 
of electing them, 59. the office and 
dignity, 61. 330. not elegible to par- 
liament, ii. 357. the reaſons for ex- 
cluding them, 360. 367. what remedy 
againſt, for giving a falſe return, 430 
Shetland iſles, how annexed to the crown 
of Scotland, I. 314 
Shiregemot, the Saxon ſhire court, what af- 
fairs cognizable at, ii. 412 
Shires, the diviſion of, ſhewn to be prior 
to Alfred, ii. 418 
Sicily, the three eſtates in the parliament 
of, | ii. 63 
Smith, Sir Thomas, his account of the 
legiſlative power of the Engliſh patlia- 
ment, ii. 333 
Soldiers, the old method of levying in 
England, i. 124. compared with the 
preſent {tate of the ſoldiers in Swe- 
den, I2 


— — 


202. reflexions on the character of, i. 
508. extracts from his proverbs on the 
ſubjects of bribery and covetouſneis, 

| ii. 105 
Sons, eldeſt, of European princes, how 
diſtinguiſhed, i. 279 
Spain, anecdotes concerning church af- 
- fairs there, i. 104. the three eſtates of, 
in its pubiic councils, ii. 62 
Sparta, the manner in which laws were 
enacted there, ii. 336 
Spartuns, ſhewn to be deſcended from the 
Hebrews, | ii. 277 
Speaker of the houſe of commons, how 
choſen, i. 223. reſpect paid by, to the 
members, Il. 229. 
Spencers, father and fon, articles of im- 
peachment againſt, I. 92 

| Staludes, 
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Statutes, what, i. 399. how made and 

provided, | 405 
Sie raſford, earl of, extract from his laſt re- 
piy at his trial zelating to laws enacted 


to puniſh previous actions, 1. 230 
$trale, Richard, extract from che ſtatute 
relating to, — 3225 


Stuedlen, the three diſtinct ranks in the no- 
bility of, ii. 75. the provinces of, enu- 
merated, 77. enumeration of the coun- 
cils or colleges of ſtate in, i. 98. ſtate 
of the ſoldiery there, 125. form and 

ſolemnity in the mecting of the rickt- 
dagh, there, i. 222. method of accom- 
modating differences in antient man- 
ner of pating laws chere, ii 174. pri- 


vileges of the members of their public 


councils, ii. 233. ſupream judicature 
1 305 
Stwedijh rickſdagh, the three eſtates in, ii. 
74. negative power of, 


T. 


Acitus, his account of the German 


method of creating knights, i. 449 
Throne, the etymology and meaning of 
that word, i. 202. that of Solomon de- 
ſcribed, ibid. 
Thuanus, his account of the deliberations 
of the public councils in France, ii. 
89 

Time, the two computations of uſed in 
England, ii. 449. antient manners of 
computing it, ibid. 
Trade, a view of the advantages of, to a 
commonwealth, 1. 122 


Treaty, the meaning of the word aſcer- 


tained, and the nature of, in different 
circumſtances explained, i. 237 
Tribunes of the people, in Rome, remarks 


on the nature of their office and power, 


ll. 352 

Trinity, a conſultation among the © 
divine perſons of, in the creation of 
man, deduced from ſcripture, i. 77 
Truſtees, reflexions on the betraying of 
truſt by, for ſelfiſh emoluments, ii. 97 


| | V. 
Ai vode in Poland, to what that dig- 


nity anſwers, — 1. 283 


. 


Venetians, how magiſtrates elected by, i. 302 
4 % WW 4 


Fijcount, explanation of that title, i. 306. 
its imports in France, —— 307 
Vorti gerne, king, ſummary views of his 
tranſactions previous to the calling in 
the Saxons, — ji. 164. 
F:tes for the election of members of par- 
liament, why reſtricted to freeholders, 
ll. 90 


W. 


wi + 1 ALES, a parliament ſummoned 


Y Y there by prince Howel Dha, and 


proof of commoners being in it, ii. 153. 


how brought under Engliſh govern- 
ment, i. 135. prince of, the rife of that 
title, i. 277. the firſt charter of crea- 
tion, 278 
Fapentake, etymology of the word, ii. 39 
I/ardmete, what, ; ii. 418 
Lars, civil, an hiſtorical enumeration of, 


. 5 


I/alth, a neceſſary requiſite in members 


of public councils, | i. 514 
NMeſtminſter, general deſcription of, i. 214. 
abbey, brief hiſtory, of, id. ibid. hall, 
within the precinct of the abbey, ii. 447 
William duke of Normandy, the founda- 
tion of his claim to the crown of Eng- 
land, and whether intitled to the title 


of conqueror, i. 183. ii. 134 
Wiſdom the advantages of, and reverence 
paid to, by all nations, i. 503 


Molſen cardinal, articles of impeachment 
againſt, 1. 92 

Women, whether eligible for public coun- 
cils, i. 475. a defence of, 477. illuſtrious 
inſtances of their capacity, courage and 
virtue, 478. how regarded by the ro- 
man laws, i. 484 

Mrit, king's, what, and who the proper 
officer for executing it, 1. 329. for the 
election of members to parliament, 
form of, i. 1. ditto tranſlated, 2. The 
words of, where commented on. 

OY Vor. I. 

Charles the ſecond, p. 4. by the grace 
of God, 8. of England, Scotland, 12. 
France and Ireland, 18. king, 25. de- 
fender of the faith, &c. 49. to the ſhe- 
riff, 54. of Bucks, 63. greeting, 70. 
Whereas by advice, 75. and aſſent, 


F 


84. of our, 87. council, 89. for ſome 
great and mighty affairs, 102. concern- 
ing us, 108. the ſtate, 115. and de- 
fence, 124. of our kingdom of Eng- 
land, 132. and of the church of Eng- 
land, 137. we have ordained, 166. 
our parliament, 172. to be holden, 
199. at our city, 211. of Weſtminſter, 
214. on the eighth day, 217. of May, 
225. next enſuing, 231. and there to 
have conference, 234. and treaty, 237. 
with the great men, 239. and nobles, 
279. of our ſaid kingdom, 315. we 
command you, 329. firmly injoi ning, 


333. that proclamation being made, 


6. in your next county court, 340. 
to be held after receipt, 354. of this our 
writ, 356. of the day and place afore- 


ſaid, 361. you cauſe to be elected, 366. 


freely and indifferently, 383. by thoſe 
who ſhall be preſent, 390. at ſuch pro- 
clamation, 395. according to the form, 
397. of the ſtatutes thereof, 399. made 
and provided, 406. two knights, 433. 
girt with ſwords, 440. moſt fit, 459. 
and diſcreet men, 475. of the ſaid 
county, 487. and of every city, 489. 
of that county, 492. two Citizens, 495. 
and of every borough, 497. two bur- 
geſſes, 500. of the diſcreeteſt, 503. 
and more ſufficient men, 514. 
. | 

And the names of the ſaid, I. knights, 
citizens, and burgeſſes, 4. ſo to be cho- 
ſen, 8. you cauſe to be inſerted, 10. in 
certain indentures, 19. between you 
and thoſe preſent, 23. at ſuch election, 
25. whether thoſe to be choſen, 27. be 
preient, 29, or abſent, 33. and cauſe 


E. 


them to come, 38. at the ſaid day and 


place, 43. ſo that the ſaid knights, 79. 
have full and ſufficient power, 8 5. for 


themſelves, 87. and the commonalty, 
88. of the ſaid county, 99. and the ſaid 
citizens, 92. and burgeſſes, 95. for 
themſelves, 97. and the commonalty, 
111. of thoſe cities and boroughs, 169. 
ſeverally from them, 175. To do and 
conſent, 181. to ſuch matters, 185. 
which then and there, 192. by the com- 
mon council, 234. of our ſaid king- 
dom, 251. by the favour of God, 284. 
ſhall happen to be ordained, 294. upon 
the ſaid affairs, 299. ſo that for defect, 
306. of ſuch power, 308. or for im- 
provident choice, 323. of the ſaid 
knights, citizens and burgeſſes, 329. 
the ſaid affairs, 331. in no wile to be 
undone, 339. but we will not, 357. 


that you or any other ſheriff, 360. -f 


our ſaid kingdom, 367. by any means 


be choſen, 370. and that you certify, 


372. without delay, 378. to us in our 
chancery, 380. at the ſaid day and 


place, 395. diſtinctly and openly, 397. 


under your ſeal, 398. and the ſeals of 


thoſe, 403. preſent at the choice, 405. 


the ſaid election made, 409. in your 
full county court, 411. remitting to-us, 
430. one part of the indentures, 432. 


_ annexed to theſe preſents, 435. toge- 


ther with this writ, 438. witneſs our 
ſelf, 445. at Weſtminſter, 447. the 


| thirteenth year of our reign, 449. the 


cighteenth day of February, 451. 


Mrits, all iſſued from chancery, ii. 438. 


to parliament, forms of, 11. 439 


he 
— 


ADVERTISEMENT. 


HE deſire of the bookſeller to oblige the public with this work, before the receſs of 

parhament, has prevented a final review of any errata in the text: but it is hoped 
Certain errata in the notes may be cor- 
rected by the following lift ; wherein the f2ures mark the page, and the letter the particu- 
lar note referred to. Omiſſions of accent in the Greek are not attended to. 
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N. B. The two following notes which refer to p. xv. of the preface, after . diſ- 
© cordant intereſts that intervened, were communicated by a right honourable per- 


fon to whom this work has other obligations; and whoſe ſingular praiſe it is to have 
preſided worthily, for five ſucceſſive e at the head of the commons of 


Great Britain. 


They are recited in Tyrrel's Hiſtory of England, p. 678 of the edition of 1720 ; 
being paſſages caſtrated from the firſt edition of our author s memorials. 


< THIS was a year of great perplexity and 3 as to the publick affairs in the 
© cauſe of the parliament, The publick buſineſs ſtood on this faot—lf the parliament 
© had loft but one battle, all who were engaged with them had been in danger of ruin, 


sas to their lives and fortunes : and though they gained many battles yet their ene- 


mies ſtill continued of power to raiſe freſh parties, and new troubles againſt them. 


© When they were all ſubdued, ſo that not one man appeared in arms for the king, 
, yet many appeared againſt the parliament : their own friends turned to be their ene- 


mies; thoſe who fought againſt the king's party joined with the parliamefit, and 


they fought together againſt the cayaliers, 


When they were ſubdued, then the ſame ſoldiers tough againſt their own e 
© and fellow-ſoldiers; witneſs the agitators, levellers, and mutineers. 


, Thoſe of the army turned head againſt them, from whom they had received their 


© commiſſions to be an army, and bent their arms againſt thoſe wha had impowered 


© them to bear arms; yet God was ftill pleaſed to ſupport the parliament, at leaſt a 
« conſideravle part of them, and to carry them through all the difficulties they met 
with in relation to their common enemy, tho' great, numerous, and powerfull, and 
in relation to particular diſtempers and inſurrections from that of their own party. 


We may from hence take notice of the vaſt hazard men undergo by engaging in 


© ſuch affairs as theſe were, in which the conquered were ruined ; and the conquerors 
did thereby but create to themſelves new war, and troubles. 


« Succeſs raiſed in many of them a haughtineſs of mind, and a roaming of imagi- 
© nation ; every one almoſt of them endeavoured, or expected, to have his. private 
© fancy to be put in action, and to be little leſs than princes, 


Jo effect ſomething dreamed on to this purpoſe, many wits were working: ſome 


were for one thing, ſome for another; ; all were violent in their way, and 1 5 


< into ſeveral parties, and factions. 


The army was divided into levellers, and diſciplined ſoldiers ; the parliament was 
divided into royaliſts, and republicans ; the whole nation was divided into cavaliers, 


and parliamentarians. nai 
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The parliamentarians were again divided into preſby terlans, inde *pendants, ana- 
0 baptiſts, fifth-monarchy men, a and many other pe rſuaftons ; and none but the moſt 
© miſerable of all cures for the ſick ſtate, no uniting of diviſions but by a greater 
« calamity, by the ſword. 


Wen the king's party grew up to any ſtrength, then thoſe of the parliament 
party united together to oppoſe the kings“; and when that work was done, then 
c they fell at variance among themſelves. _ 4 


Thus we find it was by the precedent tee! ; = thus we hall find it to con- 
« tinue, if God give me life and opportunity to continue this ſtory : and this may be 
© a ſufficient argument, that there is neither ſafety, nor diſcretion, for any who can 
« avoid it, to engage in matters of this nature. 


© We who were engaged in thoſe before mentioned, were unexperienced in theſe 
things, and in the conſequences of them; ſlipt into them by degrees, and before 
© many of us were aware of them ; and being once in, were by little and little plunged 
© farther in, and knew not how to get out again. 


© But thoſe that have the examples, and warnings of the age preceding ; and have 
© in part known and heard their fathers relate the deep miler.c+ and calamitics of the 
© civil war in their days, and to both parties; will be inexcuiable if ever they engoge 


© in ſuch affairs: and may they never ice again thoſe ſid days, which have been in 
© thoſe times whereof we read before !* | 


Upon occaſion of letters from Treland, concerning ſome differences there, our 
author expreſſes his ſentiments as follows. 


— From theſe paſſages we may obſerve the contentiouſneſs of men's natures, 
© and the little quiet to be expected in this world; the Engliſh were at variance 


< with the Scots and Iriſh, the Scots at variance with the Engliſh and Iriſh, the Iriſh 
© hated both the Engliſh and Scots. 


© The native Iriſh differed among themſelves, rebels from rebels, rebels from the 
© engliſh cavaliers, rebels and cavaliers there in war againſt the parliament. 


© In Scotland was contention between the kirk party and the ſtate, both were 
« jealous of the king's party, all of them together deſigning againſt England. 


© In England the civil war not fully appeaſed betwixt the king and parliament ; 
© contention among the parliament party between the royaliſts and republicans, and 
© again between the preſbyterians and independants.“ See W hitelocke's memorials, 
edit. 2. 1732. p. 417. and 446. | 
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